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Preface

Labour Laws is that branch of law which deals with administrative rulings,
precedents which address the legal rights of, and restrictions on, working
people and their organizations. The empowerment of workers/labourers is
imperative for an empowered and prosperous country. Various Legislations
on Labour laws are largely a result of social and economic conditions
prevalent in that country. These laws regulate various aspects of work
including the conditions of employment, wages, number of working hours,

regulation of adolescent labour, social security and other facilities provided.

All the labour legislations are enacted to fulfil certain roles, to establish a
legal system facilitating productive individual and collective employment
relationships and thereby constructing a fruitful economy, to offer a
framework within which employers, employees and their respective
representatives can interact and discuss work related issues, thereby
achieving harmonious industrial relations and making for a safe ambience
at work, it also gives an assurance of existence of basic fundamental
principles at work, which have, over the years received extensive social
acceptance and also establishes a process by which these rights can be
enforced if not implemented.

International Labour Organization (ILO) was one of the first organizations
which dealt with issues regarding the labour. It was established subsequent
to the Treaty of Versailles as an agency of the League of Nations. Protection
of labour unions, post-World War | engaged the attention of several nations.
International Labour Conference which was the first annual conference
adopted six International Labour Conventions, which dealt with hours of

work in industry, unemployment, maternity protection, night work for



women, minimum age and night work for young persons in industry. The
ILO became a member of the United Nations system after the demise of the
League in 1946.

In the Indian Constitution, the relevance of the dignity of human labour and
the need for protecting and safeguarding the interest of labour as human
beings has been enshrined in Chapter-111 (Articles 16, 19, 23 & 24) and
Chapter IV (Articles 39, 41, 42, 43, 43A & 54) of the Constitution of India
keeping in line with Fundamental Rights and Directive Principles of State
Policy. The entries related to labour laws are majorly provided under List
[11 of Schedule VI1I of the Constitution to enable both the union and the state
government to collectively make laws for the betterment of the work force.
The Indian Labour laws are influenced by various sources including
international conventions, reports of various Indian and International
Labour Conferences, recommendations of National Committees and

Commissions and various judicial pronouncements on the said topic.

Despite having over 50 central & state legislations regarding labour law,
still the reality is that the workers are facing uncertainty of employment and
denial of various benefits such as social security. Even after 73 years of
Independence, approximately 90% of workers work in the unorganized
sector that do not have access to all the social securities. The issue isn’t
dearth of laws rather reforms are needed in existing laws to make them

simpler and increase their efficiency.

This book is collection of 19 articles contributed by various writers on
varied relevant topics regarding labour laws. Research article No. 1 deals
with new and emerging forms of labour those should be included within the

new Code. It also deals with unorganized sector of India which constitute a



major part of the total workforce and it is the most exploited one. No laws
governing labours are in practice for the unorganized sector. There is only
a single legislation which deals with unorganized workers i.e., the
Unorganized Workers Social Security Act, 2008, but even that has limited
coverage. The Chapter also provides a reasoned critique of the newly
enacted Code on social security as the provisions therein aren’t mandatory

but merely recommendatory in nature.

Research article No. 2 gives us a comparative analysis and talks about
European Labour policies. The European model follows a unique approach
which consists of stringent laws and has regulatory interventions at various
levels which are often supported by creative decisions given by the
European Courts which favours the extensive application of social
legislation by the national legal systems. Apart from such differences, the
European Model also faces issues that are common to other developed
countries. Recently, the policies have given emphasis on protecting
financial stability, even at the cost of policies that support economic growth,

thereby causing social repercussions in other countries.

Research article No. 3 touches upon the current topic with which most of
the countries are dealing, impact of the pandemic on the workers employed
in Organized and unorganized Sector. The pandemic bought to light an
already prevalent conditions of the labourers, in India. The effect of
COVID-19 on employment was significant, in both the sectors, as a
consequence of which employees were laid off, job cuts, reduction in pay,
the lockdowns that were imposed had a severe impact on economic
activities. This chapter discusses the challenges that are faced by the
unorganized sector as most of India’s labour workforce contributes to the

unorganized sector. Social security brings certain kind of stability and
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protection, The National Commission on Labour recognized that in 1969
but the laws and policies governing them are still inadequate. The basic
human rights must be upheld irrespective of the crisis the country is
undergoing.

Research article No. 4 deals with another topic which saw the light of the
day during the pandemic, the violations of rights of domestic workers.
During the lockdown, the conditions of domestic workers, working in
contemporary households deteriorated as 91% of them didn’t receive their
wages and most of them lost their jobs as well. This Article talks about the
constitutional provisions that are in place for domestic workers, the
international perspective on domestic workers and the rights of workers.
The under-estimated, unreported statistics and the gendered nature of work
make the domestic women workers invisible. COVID-19 bought to the
forefront the dire need of amending the existing labour laws and also
creating a new comprehensive and uniformly applicable law dealing with

fair terms of employment.

Research article No. 5 talks about social security in relation to future
availability of work. The Unorganized sector is volatile in respect of
availability of work. This Chapter deals with problems faced in unorganized
sector, the future availability of work due to advent of technology and now
even Atrtificial Intelligence. The social security schemes excluded the
unorganized sector workers without them having any scope for improving
their skills, efficiency or wages until the enactment of Unorganized
Workers Social Security Act, 2008, so this Chapter further focusses on
critically analyzing the said Act as according to the author it hasn’t done
complete justice to the purpose for which it was enacted. The issue of social

security should be addressed within time as it has the potential to lead to a
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situation wherein the working class will be denied social justice and basic

human rights and would continue to be socially deprived.

Research article No. 6 critically analyses the reforms on labour laws in
India. Labour laws in India are governed by numerous legislations both by
the Central and the State Government. Implementation of plethora of labour
laws becomes extremely difficult as a result of which the labour class
suffers, the effectiveness of laws diminishes due to weak enforcement. To
do away with this, 29 legislations have been amalgamated into 4 Codes.
This chapter also talks about including the Migrant Workers in the postal
voting policy, as due to change in their work state, they don’t get the chance
to vote and also provides an insight into postal voting rules of other

countries.

Research article No. 7 talks about the recent initiatives taken to reform the
labour laws, by various amendments and codification of laws. Reforming
of laws should be a continuous process, to adapt to the changing needs of
the society, if the laws don’t change with time, they will create a hindrance
for development rather than supplementing it. The author points out the
need to reduce the complexity of labour laws so as to actually benefit the
strata for which it is enacted. The beneficiaries of law should understand it
in order to assert their rights. This Chapter briefly talks about the initiatives
taken by the central and state governments to reform various labour laws,
in the form of codification of existing labour legislations into 4 major codes
and the provisions therein, the Codes have now come into force, crucial

amendments made by various state governments and other reforms.

Research article No. 8 talks about role of judiciary in access to justice during

the pandemic. When the complete lockdown was announced, migrants were
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left to hang in the dry by the government, with no provisions for food,
shelter or transportation in place, the apex court took suo-moto cognizance
of the situation and directed the state government to take measures for the
migrants. This is the finest example of judicial activism, where Apex Court
has played a pro-active role in issuing directions thereby breathing in life to
the rights of workers and making justice accessible to the lower strata of the
society. The author has discussed various cases including the Gujrat
Mazdoor Sabha v. State of Gujrat (W.P(civil) 708/2020), wherein the apex

court has taken a pragmatic approach to defend the constitutional principles.

Research article No. 9 critically analyses the Industrial Relations Code,
2020 which is consolidation of the Industrial Disputes Act, 1947, Trade
Unions Act, 1926 and the Industrial Employment (Standing Orders) Act,
1946. These reforms are aimed to provide flexibility of labour, regulate
trade unions. The chapter in depth discusses about various provisions of the
said code including the jurisdiction of civil courts, disputes relating to trade
unions and critically analyses them by even mentioning the shortcomings
of the code like certain important terms not being defined under the code. It
further discusses about fixed term employment, which was -earlier
unregulated under legislations and a new concept of ‘Worker Re-Skilling
Fund” which has been introduced in the code, this fund aims to provide
employment again to workers who had been laid off. The chapter also

discusses about the grievance redressal committee.

Research article No. 10 speaks about how technology has impacted labour
law. With the advent of technology, new jobs have been created which
wasn’t there earlier. This chapter deals with one such example of mobile
applications related to transportation, this chapter focusses on the usage and

impact of such applications in Indonesia. This application-based
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transportation is based upon a partnership agreement between the driver and
the platform. Herein, the driver doesn’t have much bargaining power. This
chapter focusses on the legal protection that needs to be in place to protect
the needs of driver, as in this business model the driver is construed as an
individual entrepreneur who own their own vehicles. With growing usage
of such applications, it is imperative, even in other nations that such laws

protecting the person at the weaker end of the agreement.

Research article No. 11 deals with the lien of ship owners who are engaged
in maritime employment. It discusses maritime employment laws,
international rules and conventions related to the same. The chapter further
talks about in detail about various types of liens, namely common law lien
and statutory lien and its importance in the shipping business. In maritime
employment charter party clauses eventually becomes the terms of contract.
Ship-owner’s lien is exercised both under the implied rights in common law
principles as well as under explicit conditions laid out in an express
contractual agreement. The various judicial pronouncements have cleared

the scope of ship owner’s lien.

Research article No. 12 is based on the ugly reality of manual scavenging.
Even after more than 7 decades of independence, we haven’t been able to
abolish scavenging and replace it with machines. The conditions in which
manual scavengers work are beyond deplorable. According to reports, 1.68
lakh households are engaged in manual scavenging in India. Other people
of the society look down upon them as they belong to the lowest strata of
society and because of the work they are employed in, in this regard the
government has failed to respect the provisions regarding equality of status
and opportunity provided under the Constitution. This chapter deals with

steps taken by the administration to abolish manual scavenging and
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launching the Swachh Bharat Mission in 2014 to control manual scavenging

and the actual ground level result of the scheme.

Research article No. 13 speaks of regulating fixed term employment
contracts in India and critically analyses the legal regulations regarding
contractual employment. The demand of fixed term employment was
initially used to meet the sudden and temporary demand, but now it has
become very common. Most of the employers are resorting to fixed term
employment as they get more freedom and to shift the employer and
employee relation outside the scope of legal protection and in turn misusing
the power. This paper, additionally, provides for judicial interpretation and
suggestions to provide safeguards and for better regulation of fixed term

employment.

Research article No. 14 explores the various possible outcomes regarding
work, labour policy and the employer-employee relationship. The factors of
production namely, Land, Labour, Capital and Entrepreneurship, have and
are undergoing significant changes. Labour force is gradually being
replaced by machines in many developed countries and in developing
countries the labour has to constantly upgrade and adopt new skills to keep
themselves afloat. It makes us ponder on new avenues and future of the
factors of production, also about balancing of interest between labour and
technology and makes us question that whether they’ll be a workplace in
the future with most of the work being online. Indian labour force being
under educated and unskilled has to face a lot of challenges, lack of
information and inadequate data regarding labour force have led to

inaccurate determination of rates of unemployment.



Research article No. 15 analyses the amendment to the Consolidation of
labour laws regarding innovations in collective negotiation. This Article
talks about types of collective negotiation and provides for a comparative
analysis in that aspect. It also sought to historically scrutinize the issue of
proactivity of collective negotiations, i.e., the incorporation of the rights
provided in collective agreements and collective conventions, before and
after the legislative modification and discuss the modification brought by

laws in the sphere of collective negotiation.

Research article No. 16 provides a discussion on health and safety of
workers and the future of occupational health protection with main focus on
India and Tanzania. Improvements have been made and welfare legislations
have been drafted but still the working conditions have continued to be
hazardous posing a serious threat to life of workers. This is a serious human
rights concern as well. Workers Health & Safety (WHS) is often left out of
discussions rather it being a fundamental human right. This chapter
discusses WHS in detail with covering the international perspective and

national policies as well.

Research article No. 17 explains the sociological significance of migrant
workers in unorganized sector and highlights the challenges faced by
migrant works in the country. The migrant workers were the worst affected
during the lockdown in the pandemic, this highlights a need for discussing
the reasons behind them being disproportionately affected. This chapter also
analyses the adequacy of existing legal provisions governing the welfare of
migrant workers, in respect of which it deals with various Codes which were
recently passed and argues that these legislations aren’t sufficient to
mitigate the concerns of migrant workers. The paper also offers a policy

framework to address the unique predicaments faced by migrant workers.



Research article No. 18 assesses the challenges faced in the MGNREGA
due to gender difference. The position of women in the labour market is a
matter of concern even at global level. In India, women face difficulties in
gaining access to paid employment, thereby violating right to work
provided under UDHR. MGNREGA was a great initiative in providing
employment and thereby uplifting rural women but despite the
opportunities that this scheme provides, it hasn’t been completely
successful in upliftment of rural women. This chapter analyses the
shortcomings that exist in the scheme and also the issues faced by women
in taking up paid employment. The chapter also recommends suggestions

that should be implemented to let the scheme have far-reaching effect.

Research article No. 19 talks about exploitation of ASHASs i.e., India’s
community health workers. They play a major role in country’s public
health delivery system, act as a bridge between the community and the
formal health system and increases accessibility of health care in rural areas.
State has tapped their potential but also is eager to exploit them as their
services are available at lower costs and refuses to recognize them as
workers. This paper examines various aspects relating to engagement of
ASHA workers with the state, their nature of employment, working

conditions and wages.

This book, “Labour Law Reforms”, discusses some of the key issues related
to labour laws, reforms which should be incorporated in the forthcoming
legislations and the provisions of the new Code. It also touches upon the
provisions which cater to the needs of emerging forms of labour such as gig
workers. It is a timely contribution in the field of labour laws as the
legislature is contemplating and discussing about consolidating and

amending various labour laws into Codes. This book is an anthology of
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research papers and articles which have been contributed by various
distinguished scholars, dealing with varied topics relating to impact of the

pandemic on the workforce sector both organized and unorganized.
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LABOUR LAW REFORMS ON UNORGANIZED, GIG AND
PLATFORM WORKERS UNDER THE CODE ON SOCIAL
SECURITY: ISSUES AND CHALLENGES

Prof S.C. Srivastava®

Abstract

The workers in the unorganised sector in India constitute more than 91% of the
workforce in the unorganised sector. They are facing serious problems of the
uncertainty of employment, security of tenure and denial of social security. Most
of the social security legislation does not apply to workers in the unorganized
sector. The Unorganised Workers Social Security Act, 2008 is the first and only
legislation that seeks to provide for social security for unorganised workers but
even this legislation has extremely limited coverage and lacks enforcement. The
Code on Social Security, 2020 has been enacted to amend and consolidate the
laws relating to social security for employees/ workers in the organized and
unorganised sector including gig workers and platform workers. However, like
the Unorganised Workers Social Security Act ,2008 no concrete steps have been
spelled out. Indeed, provisions have been framed in a recommendatory manner
showing the legislator's intention instead of making it a mandate for its
enforcement. Further the Code has failed to provide a right-based universal

social protection floor for the unorganized sector.

This paper identifies the issues, shortcomings, and lacunae in the existing
provisions in the Code on Social Security relating to social security for

unorganised, gig and platform workers. The paper also examines how the Code

* Prof. S.C. Srivastava is the Secretary-General of the National Labour Law Association, New
Delhi, Distinguished Professor, School of Law, Sharda University, Greater Noida. He is Former
Dean, Faculty of Law, Kurukshetra University and the University of Calabar, Nigeria. He has
been the Director of the Institute of Industrial Relations and Personnel Management, New Delhi,
Research Professor, Indian Law Institute, New Delhi and UGC National Fellow.
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has missed the opportunity to provide a right-based universal social protection
floor for the unorganized sector. The author argues as to why we should have a

law that is only on paper.

1. INTRODUCTION

Workers in the unorganised sector, who constitute 91% of the workforce, have
been the most neglected and exploited class of human labour. There are no fixed
working hours, holidays, leave, medical facility, occupational safety provisions
and adequate social security. In practice they are sometimes denied even
minimum wages. While there are 38 Central legislation and more than 100 State
legislation, which seeks to regulate workers in the organized sector most. If not,
all do not apply to a worker engaged in an unorganized sector. Even, these

legislations have extremely limited coverage and lack enforcement.

As per the periodic Labour Force Survey carried out by the National Sample
Survey Organization of the Ministry of Statistics & Programme Implementation
in 2017-18, the total employment in both organized and unorganized sectors in
the country was of the order of 47 crores. Out of this, about 9 crores are engaged
in the unorganized sector and the balance is 38 crores in the unorganized sector?.
The workers in the unorganized sector constitute more than 81 percent as per the
Annual Report of the Ministry of Labour, Government of India of Labour of
2020-21 of the total employment in the country. However, this number is
expected to have gone up due to Covid-19 and lockdown thereon?. A large
number of unorganized workers are home based and are engaged in occupations
such as beedi rolling, agarbatti making, papad making, tailoring and embroidery
work, street vendors, mid-day meal workers, head loaders, brick kiln workers,

cobblers, rag pickers, domestic workers, washermen, rickshaw pullers, landless

! Ministry of Labour & Employment, Government of India, Annual Report 2020-21, available
at https://labour.gov.in/sites/default/files/Annual_Report 202021 English.pdf
2 1bid at 78



labourers, own account workers, agricultural workers, construction workers,
handloom workers, leather workers, audio- visual workers and those engaged in

similar occupations.

In recent years, a new category of gig workers and platform workers set its foot
on India soil and received legal recognition under the Code of Social Security,
2020. In India, there are about 3 million gig workers that include temporary
workers including independent contractors, online platform workers, contract

firm workers, and on-call workers®.

In order to provide social security to workers in the unorganized sector the
Unorganised Workers’ Social Security Act, 2008 (UWSS Act) was enacted. The
Act came into force with effect from 16.05.2009. The Act seeks to provide
social security and welfare to the unorganized workers and for other matters
connected therewith or incidental thereto. The aforesaid Act has been subsumed
in the Code on Social Security, 2020. The Code received the assent of the
President on 29.09.2020. However, it has not yet come into force. The Code on
Social Security, 2020 (CSS) not only seeks to provide social security and welfare
for unorganized workers who were covered under the Unorganized Workers
Social Security Act, 2008  but also specifically brought gig workers and
platform workers under the ambit of social security schemes framed under CSS.
Thus, for the first time in India the CSS defines and provides social security for

gig and platform workers along with workers of the unorganised sector.

This paper seeks to examine the labour law reforms brought by the Code on

Social Security, 2020 in regard to unorganized, gig and platform workers.

3 Gig Economy and platform workers under labor laws in India, Forumias, available at
https://blog.forumias.com/gig-and-platform-workers-under-labor-laws-in-india.



2. WHO IS AN UNORGANISED WORKER?

Section 2(86) of CSS defines “unorganised worker" means a home-based
worker, self-employed worker or a wage worker in the unorganised sector and
includes a worker in the organized sector who is not covered by the Industrial
Disputes Act, 1947 or Chapters 111 to V11 of CSS.

A perusal of the aforesaid definition reveals that the CSS adopted the definition
of the same term under section 2 (m) of the Unorganised Workers Social
Security Act, 2008 except that the words “any of the Acts mentioned in Schedule
II of this Act” has substituted by “the Industrial Disputes Act, 1947 or Chapters
III to VII of this Code”. Here it may be mentioned that as and when the four
Labour Code would come into force the Industrial Disputes Act, 1947 would be
subsumed into the Industrial Relations Code, 2020 and would then require

further amendment.
A perusal of the aforesaid definition also requires description and analysis of:
e home-based worker,
e self-employed workers,
e wage worker,
e unorganized sector.

The inclusive part of the definition requires determination of the scope and
coverage of the Industrial Disputes Act, 1947 and Chapters Il to VII of this

Code. Let us turn to examine them.
2.1. Home-based workers

Section 2(36) CSS has adopted the definition of "home-based worker" provided
under section 2(e) of the UWSS Act except that in place of “his or her” it has

4



used only used “his” and, therefore, has provided a scope for argument based on
gender issue Be that as it may "home-based worker" means a person engaged in
the production of goods or services for an employer in his home or other
premises of his choice other than the workplace of the employer, for
remuneration, irrespective of whether or not the employer provides the

equipment, materials or other inputs.
2.2. Self-employed workers

Section 2(75) of the CSC retained the definition of “self-employed worker"
under section 2 (f) of the UWSS Act. It means any person who is not employed
by an employer but engages himself in any occupation in the unorganised sector
subject to a monthly earning of an amount as may be notified by the Central
Government or the State Government, as the case may be, from time to time or
holds cultivable land subject to such ceiling as may be notified by the State

Government.
2.3. Wage worker

Section 2 (90) of the CSC also retained the definition of "wage worker" under
section 2 (n) of the UWSS Act. It means a person employed for remuneration in
the unorganised sector, directly by an employer or through any contractor,
irrespective of place of work, whether exclusively for one employer or for one
or more employers, whether in cash or in kind, whether as a home-based worker,
or as a temporary or casual worker, or as a migrant worker, or workers employed
by households including domestic workers, with a monthly wage of an amount
as may be notified by the Central Government and the State Government, as the

case may be.

Inclusive part of the definition:



The definition of unorganized workers also includes a worker in the organized
sector who is not covered by any of the Acts mentioned in Schedule 1 to this

Act, namely:

Industrial Disputes Act, 1947 or Chapters Il to VI of this Code.

Chapters 111 — Employees Provident Fund

Chapters IV Employees State Insurance Corporation

Chapters V- Gratuity

Chapter VI- Maternity Benefit
e Chapter VII -Employee's Compensation

The aforesaid provision, in substance, has been adopted from section 2 (m) of
the Unorganised Workers Social Security Act, 2008 (UWSS Act) except that
Schedule I of the CSS unlike Schedule Il of the UWSS Act has added Employees
Compensation also. From this it appears that the provisions of the CSS in respect
to unorganized workers would include those who are not covered by the
Employees’ Compensation. Thus, the provisions of the employee’s
compensation are not available to unorganized workers. This, in effect, curtails

the scope of unorganized workers compared to the UWSS Act.

3. SCOPE AND APPLICABILITY OF THE CODE ON SOCIAL
SECURITY IN UNORGANIZED SECTOR

The Code on Security Code, 2020 expands the scope of social security by
providing for the registration of all types of workers including gig workers,

unorganised workers, and platform workers.

As mentioned in part Il the unorganised workers must be employed in the

unorganised sector. It is, therefore, necessary to examine the concept and
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definition of "unorganised sector". Section 2 (85) defines "unorganised sector"
to mean an enterprise owned by individuals or self-employed workers and
engaged in the production or sale of goods or providing service of any kind
whatsoever, and where the enterprise employs workers, the number of such

workers is less than ten.

An analysis of the aforesaid definition reveals that in order to be covered by the

unorganised sector” there must be:

e An enterprise
e Such enterprise must be owned by:
» Individuals or
» Self-employed workers
e Such enterprises must be engaged in the
» production or
» sale of goods or
» providing service of any kind whatsoever
e Where the enterprise employs workers, the number of such workers is
less than ten. The aforesaid definition has been adopted from section 2
(1)* of the UWSS Act.

4. FRAMING OF SCHEMES FOR UNORGANISED WORKERS

4.1. By the Central Government

The CSS seeks to provide for the framing of schemes for unorganised workers.

It imposes a duty upon the Central Government to formulate and notify, from

4 According to Section 2 (1) of the Unorganised Workers Social Security Act, 2008 “unorganised
sector” means an enterprise owned by individuals or self-employed workers and engaged in the
production or sale of goods or providing service of any kind whatsoever, and where the
enterprise employs workers, the number of such workers is less than ten.
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time to time, suitable welfare schemes for unorganised workers on matters

relating to:

e life and disability cover.

e health and maternity benefits.
e old age protection.

e education; and

e any other benefit as may be determined by the Central Government.®
4.2. By the State Government

The CSS also imposes an obligation upon the State Government to formulate
and notify, from time to time, suitable welfare schemes for unorganised workers,

including schemes relating to

e provident fund.

e employment injury benefit.

e housing.

e educational schemes for children.
o skill upgradation of workers
o funeral assistance; and

old age homes.®

Key Issues involved in the formulation of social security schemes for
unorganized workers under section sub-section (1) and (2) of section 109

A perusal of the aforesaid provisions reveals that the aforesaid provisions merely
enumerate the welfare schemes but have not specified the extent and procedure

to enforce the same.

5S5.109(1), The Code on Social Security, 2020.
65.109(2), The Code on Social Security,2020.
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A perusal of sub-sections (1) and (2) of section 109 of CSS also reveals that the
Code assigns the subject on which Central and State governments will formulate
social security schemes for unorganized workers. However, there are some
overlapping of the welfare schemes to be notified between the Central

Government on areas pertaining to old age protection and education.

A perusal of the aforesaid sub-sections further reveals that the CSS retains the
provisions of section 3 (1) of the UWSS Act. But unlike UWSS Act it has added
anew clause (iv) relating to education under section 109(1). This is a progressive

measure on the subject.

A close examination of the aforesaid provisions also reveals that even though
the title of the chapter is “Social Security to unorganized workers, gig Workers
and platform Workers “the aforesaid sub-section, as mentioned therein, deals
with the formulation of welfare scheme and not specifically the social security
scheme. It is true that broadly speaking welfare provisions includes social
security but in order to avoid any confusion and to be more precise it is felt that

it should clearly specify social security or use both social security and welfare.

5. FUNDING OF SCHEME

5.1. By the Central Government

The scheme notified by the Central Government may be (i) wholly funded by
the Central Government or (ii) partly funded by the Central Government and
partly funded by the State Government or (iii) partly funded by the Central
Government, partly funded by the State Government and partly funded through
contributions collected from the beneficiaries of the scheme or the employers as
may be specified in the scheme by the Central Government; or (iv) funded from

any source including corporate social responsibility fund within the meaning of



the Companies Act, 2013 or (v) any other such source as may be specified in the

scheme’.

5.2. By the State Government

Like Central Government any scheme notified by the State Government® under
section 109(2) may be (a) wholly funded by the State Government; or (b) partly
funded by the State Government, partly funded through contributions collected
from the beneficiaries of the scheme or the employers as may be specified in the
scheme by the State Government; or (c) funded from any source including
corporate social responsibility fund referred to in clause (iv) of sub-section (3)
of section 109 or (d) any other such source as may be specified in the scheme.
The State Government may also seek financial assistance from the Central
Government for the schemes formulated by it and the Central Government may
provide such financial assistance to the State Governments for the purpose of

schemes for such period and on such terms and conditions as it may deem fit®.

Key issues involved in funding from corporate social responsibility fund

Out of above clause (c) requires special consideration. Here it may be mentioned
that under the Companies Act, 2013 every company having a net worth of rupees
five hundred crore or more, or turnover of rupees one thousand crore or more or
a net profit of rupees five crore or more during the immediately preceding
financial year shall constitute a Corporate Social Responsibility Committee of
the Board consisting of three or more directors, out of which at least one director
shall be an independent director.1® Further every company, on which corporate

social responsibility is applicable, shall ensure that it spends, in every financial

7 Ibid, S. 109 (3).

8 Supra 6.

9S.110, The Code on Social Security, 2020.
10 Ibid, S. 135.
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year, at least 2% of the average net profits of the company made during the 3
immediately preceding financial years.

The aforesaid provision was the subject-matter of debate before the
Parliamentary Standing Committee on Labour while dealing with the Code in
Social Security Bill. 2019. On the provisions of Clause 109(3)(iv) it was
suggested that the Companies Act 2013 should be amended to levy an extra 1-
2% over and above their CSR to contribute to the Fund for the Unorganised
Workers directly and/or indirectly. It was further suggested that the Government
should also consider levying a cess from the public. Both should finance
unemployment assistance to the workers registered under the Social Security
Organization as suitable. These are the policy matter to be determined by the
government. However, there is a need to widen the scope of funding and to
include specifically the amount collected by way of fine recovered in the process

of composition of offences.

6. IMPLEMENTATION OF THE SCHEME

Every scheme notified by the Central Government!! shall provide for such
matters that are necessary for the efficient implementation of the scheme

including the matters relating to all or any of the following:

scope of the scheme.

e authority to implement the scheme.

e beneficiaries of the scheme.

e resources of the scheme.

e agency or agencies that will implement the scheme.

e redressal of grievances; and

11 |bid, S.109(1).
11



e any other relevant matter.?

The CSS also authorizes the Central Government to constitute a special purpose

vehicle for the purpose of implementation of such scheme.

Key issues involved in the implementation of the social security schemes for
unorganized workers

A perusal of section 110 of CSS reveals that it merely provides the matters that
are necessary for the efficient implementation of the scheme. But it is felt that
without any legal machinery to enforce the same it will neither bring the
intended benefits for the unorganized workers nor widen the existing social
security coverage. Thus, there is a need to ensure a legally binding universal
social protection for all the workers in the unorganized sector within a definite
time frame.*3 Further there is a need to specify the implementing authority at the

State levels.

7. ADMINISTRATION OF SOCIAL SECURITY SCHEME FOR
UNORGANISED WORKERS

The CSS imposes a duty upon the Central Government to administer the social

security scheme for unorganised workers at the national level. Likewise, State

Government is required to administer the social security scheme for unorganised

workers at the State level.

7.1. Administration at National Level

In order to administer the social security scheme the Central Government is
required to constitute the National Social Security Board for unorganised
workers to (a) recommend to the Central Government for formulating suitable

schemes for different sections of unorganised workers, gig workers and platform

12.5,109 (4) The Code on Social Security, 2020.
13 Standing Committee on Labour, Lok Sabha, Code on Social Security, 2019.



workers; (b) advise the Central Government on such matters arising out of the
administration of this Code as may be referred to it; (c) monitor such social
welfare schemes for unorganised workers, gig workers and platform workers as
are administered by the Central Government (d) review the record keeping
functions performed at the State level (e) review the expenditure from the fund
and account; and (f) undertake such other functions as are assigned to it by the

Central Government from time to time.**

The Central Government is also required to constitute one or more advisory
committees to advise it upon matters arising out of the administration of this
Code relating to unorganised workers and such other matters as referred to it for

advice.'®

7.1.1. Composition of the National Social Security Board

The National Social Security Board shall consist of (a) Union Minister for
Labour and Employment as Chairperson; (b) Secretary, Ministry of Labour and
Employment as Vice-Chairperson; and (c) forty members to be nominated by
the Central Government, out of whom (i) seven members representing
unorganised sector workers; (ii) seven members representing employers of the
unorganised sector; (iii) seven members representing eminent persons from civil
society; (iv) two members representing the Lok Sabha and one from the Rajya
Sabha; (v) ten members representing Central Government Ministries and
Departments concerned; (vi) five members representing State Governments;
(vii) one member representing the Union territories; and (d)the Director General

Labour Welfare, as Member Secretary, ex officio.®

7.1.2. Who may be nominated as members?

145, 6(7) The Code on Social Security, 2020.
15 |bid, S. 6(8).
165, 6(2) The Code on Social Security, 2020.



All forty members to be nominated by the Central Government, except
Chairperson of the National Social Security Board shall be from amongst
persons of eminence in the fields of labour welfare, management, finance, law,
and administration.!” However adequate representation must be given to persons
belonging to the Scheduled Castes, the Scheduled Tribes, the minorities, and

women?é,

7.1.3. Terms and conditions of appointment as members

The term of office and other conditions of service of members, the procedure to
be followed in the discharge of their functions by, and the manner of filling
vacancies among the members of, the National Social Security Board shall be
such as may be prescribed by the Central Government?.

The term of the National Social Security Board shall be three years®®. The
National Social Security Board shall meet at least thrice a year, at such time and
place and shall observe such rules of procedure relating to the transaction of

business at its meetings, as may be prescribed by the Central Government.?!
7.2. ADMINISTRATION AT STATE LEVEL

At the State level every State Government is required to constitute a State

Unorganised Workers' Social Security Board to:

e recommend the State Government in formulating suitable schemes for
different sections of the unorganised sector workers.
e advise the State Government on such matters arising out of the

administration of this Code as may be referred to it.

17 |bid, S. 6(3).

18 |bid, S. 6(4) proviso.

19S. 6(4) The Code on Social Security, 2020.
2 |bid, S. 6(5).

2L |bid, S. 6(6).



e monitor such social welfare schemes for unorganised workers as are
administered by the State Government.

e review the record keeping functions performed at the district level.

e review the progress of registration and issue of cards to unorganised
sector workers.

e review the expenditure from the funds under various schemes; and

e undertake such other functions as are assigned to it by the State

Government from time to time?2.

7.2.1. Composition of State Unorganised Workers' Board
Every State Unorganised Workers' Board shall consist of:

e Minister of Labour and Employment of the concerned State as
Chairperson, ex officio

e Principal Secretary or Secretary (Labour) as Vice-Chairperson

e one member representing the Central Government in the Ministry of
Labour and Employment

e thirty-one members to be nominated by the State Government, out of
whom:

e seven representing the unorganised workers.

e seven representing employers of unorganised workers.

e two members representing the Legislative Assembly of the concerned
State.

o five members representing eminent persons from civil society.

22.3, 6(15) The Code on Social Security, 2020.



e ten members representing the State Government Departments concerned

and (e) Member Secretary as notified by the State Government.?

7.2.2. Nomination, Representation, Terms of office and procedure for

holding a meeting

All members (except Chairperson) of the State Unorganised Workers' Board
shall be nominated from amongst persons of eminence in the fields of labour
welfare, management, finance, law, and administration?*. However adequate
representation should be given to persons belonging to the Scheduled Castes,
the Scheduled Tribes, the minorities, and women?. The term of the State
Unorganised Workers' Board shall be three years?®. The State Unorganised
Workers' Board shall meet at least once in a quarter at such time and place and
shall observe such rules of procedure relating to the transaction of business at its

meetings, as may be prescribed by the State Government.?’

Disqualification, removal, the resignation of a member and supersession
and re-constitution of Social Security Organization at national and State

levels

A member of any Social Security Organization (i) would be disqualified to hold
such office (ii) removed (iii) shall cease to hold office (iv) resign and (v) are the
prohibition to take part in any proceeding or decision of the Social Security
Organization or a Committee. Further the CSS prescribes the procedure for

transaction of business of Social Security Organization, etc. Moreover, CSS

2 bid, S. 6(10).

2 1bid, S. 6(11).

% |bid, S. 6(12) proviso

% 3, 6(13) The Code on Social Security, 2020.
273, 6(14) The Code on Social Security, 2020.



further provides for supersession and re-constitution of Social Security

Organization at national and State levels. Let us turn to examine them.

7.2.3. Disqualification of a member of any Social Security
Organization

No person shall be chosen as, or continue to be, a member of a Social Security

Organization, or any Committee thereof who:

is or at any time has been adjudged an insolvent or
is found to be a lunatic or becomes of unsound mind; or
is or has been convicted of any offence involving moral turpitude or
is an employer in an establishment and has defaulted in the payment of
any dues under this Code?
is a member of a Social Security Organization a member of the
Parliament or a member of a State Legislative Assembly, when he ceases
to be such member of the Parliament or State Legislative Assembly, as
the case may be or
is a member of Social Security Organization being a member of the
Parliament or a member of a State Legislative Assembly, and he
becomes a?

» Minister of Central or State Government; or

» Speaker/Deputy Speaker of House of the People or State

Legislative Assembly; or

> Deputy Chairman of the Council of States.?®

The aforesaid disqualification shall not apply in the case of persons who are

members of the Social Security Organization ex officio, by virtue of being a

Minister.2®

28 |bid, S. 8.
2 |bid, S. 8 Exp 2.



If any question arises whether any person is disqualified under clause (d), it shall
be referred to the appropriate Government and the decision of the appropriate

Government on any such question shall be final®°.

7.2.4. When can a member be removed?

The CSS empowers the Central Government to remove a member of the

National Social Security Board from his office who:

e remains absent without leave of the Social Security Organization of
which he is a member for more than three consecutive meetings of the
Social Security Organization or a Committee thereof or.
e has abused the position of his office so as to render that member's
continuation in the office detrimental to the public interest or.
e is otherwise unfit or unsuitable to continue as such member in the
opinion of such Government.3!
However, no person shall be removed under clauses (b) and (c), unless that
person has been given an opportunity to show cause as to why he should not be

removed.>?
7.2.5. When a member would cease to hold office
If in a Social Security Organization or a Committee thereof, the Central

Government or the State Government, as the case may be, is of the opinion that:

e any member thereof representing employers or the employees or the
unorganised workers, as the case may be, ceases to adequately represent

SO, or

303, 8, Exp 1 The Code on Social Security, 2020.
3L Ibid, S 8(2).
%2 |bid, S 8(2) first proviso.



e any member thereof representing to be an expert in a specified area, is,
later on, found not to possess sufficient expertise in that area; or
e having regard to exigencies of circumstances or services in such
Government, the member thereof representing such Government cannot
continue to represent the Government; then, such Government may, by
order, remove such member from his office.®®
But such person shall, however, not be removed under clause (a) or clause (b),
unless that person has been given an opportunity to show cause as to why he

should not be removed.3*

7.2.6. When a member of the Executive Committee of the Central
Board or the Standing Committee of the Corporation shall cease
to hold office
A member of the Executive Committee of the Central Board or the Standing
Committee of the Corporation shall cease to hold office if he ceases to be a
member of the Central Board or the Corporation, as the case may be.*

7.2.7. Resignation by members

Any member of a Social Security Organization or a Committee thereof may at
any time resign from his office in writing under his hand addressed to the Central
Government or the State Government, as the case may be, which had made his
appointment and on acceptance of such resignation, his office shall become

vacant36,

7.2.8. Prohibition to take part by a member in any proceeding or
decision of the Social Security Organization or a Committee

333, 8(4), The Code on Social Security, 2020.

34 Ibid, S. 8(3) proviso.

% 3. 8(2) second proviso, The Code on Social Security, 2020.
3 3. 8(3), The Code on Social Security,2020



If any member of a Social Security Organization or a Committee thereof, who

is a director of a company and who as such director, has any direct or indirect

pecuniary interest in any matter coming up for consideration of the Social

Security Organization or a Committee thereof, then, he shall, as soon as may be

possible after such fact of interest has come to his knowledge, disclose the nature

of the interest and such disclosure shall be recorded in the proceedings of the

Social Security Organization or the Committee thereof, as the case may be, and

such member, thereafter, shall not take part in any proceeding or decision of the

Social Security Organization, or a Committee thereof relating to that matter®’,

7.2.9. Procedure for the transaction of business of Social Security
Organization

A Social Security Organization or any Committee thereof shall meet at

such intervals and follow such procedure in regard to the transaction of

business at its meetings (including the quorum at such meetings) as may

be prescribed by the Central Government.®

All orders and decisions of the Social Security Organization shall be
authenticated by such officer as may be notified by the appropriate
Government and all other instruments issued by the Social Security
Organization shall be authenticated by the signature of such officer as
may be authorized by an order by the respective Social Security

Organizations.*®

No act done or proceeding taken by a Social Security Organization or

any Committee thereof shall be questioned on the ground merely of the

37 1bid, S. 8(5).
3 |bid, S. 9(1).
3 |bid, S. 9(2).



existence of any vacancy in, or any defect in the constitution of the Social

Security Organization or the Committee thereof, as the case may be. 4°

e The members of a Social Security Organization or any Committee
thereof shall be entitled to such fee and allowances as may be prescribed

by the Central Government.*!

7.2.10. Supersession and Re-constitution of Corporation, Central
Board, National Social Security Board or State Unorganised

Workers' Board
The CSS authorizes the Central Government in case of the National Social
Security Board and the State Government in case of the State Unorganised
Workers' Board to supersede the National Social Security Board or the State

Unorganised Workers’ Board if it is:

e unable to perform its functions, or,
e has persistently made delay in the discharge of its functions or

e has exceeded or abused its powers or jurisdiction.

However, before issuing a notification such Government is required to give an
opportunity to such National Social Security Board or the State Unorganised
Workers Board or any Committee thereof, as the case may be, to show cause as
to why it should not be superseded and consider the explanations and objections

raised by it and take appropriate action thereon.*?

After the supersession of the National Social Security Board, the State
Unorganised Workers’” Board as the case may be, and until it is reconstituted,

the Central Government or the State Government, as the case may be, shall make

0 1bid, S. 9(3).
413, 9(4), The Code on Social Security, 2020.
%2 |bid, S. 11(1).



such alternate arrangements for the purpose of administration of the relevant

provisions of this Code, as may be prescribed by the Central Government.*

In the aforesaid situation the Central Government or the State Government, as
the case may be, shall cause, a full report of any action taken by it under this
section and the circumstances leading to such action, to be laid before each
House of Parliament or the State Legislature, as the case may be, at the earliest
opportunity and in any case not later than three months from the date of the

notification of supersession issued.**

7.2.11. Entrustment of additional functions to Social Security
Organizations

The CSS empowers the Central Government to assign additional functions to a

Social Security Organization including administration of any other Act or

scheme relating to social security subject to such provisions as may be specified

on this behalf in the notification.*® Where the Central Government assign

additional functions it may specify:

e the terms and conditions of discharging the functions by the Social

Security Organization.

e the expenditure incurred in discharging the functions including
appointment or engagement of personnel necessary for the proper

discharge of such functions shall be borne by the Central Government.

43 Ibid, S. 11(2).

4 bid, S. 11(3).

4 A Social Security Organization, the officer or authority of such organization, to whom such
function has been assigned, shall exercise the powers under the enactment or scheme required
for discharging such function in the manner as may be specified in the notification. Further, the
Social Security Organizations may assign such additional functions to existing officers or
appoint or engage new officers necessary for such purpose, if such functions may not be
performed and completed with the assistance of its personnel as existing immediately before the
assignment of the additional functions.



e the powers which the Social Security Organization shall exercise while

discharging the functions specified in clause (i).

In the aforesaid situation any expenditure incurred for the aforesaid purposes
shall be made by the Social Security Organization after prior approval of the

Central Government?,

The CSS like UWSS Act confers upon the National Social Security Board a
limited power to recommend suitable schemes, advise monitor the social
welfare scheme or review the progress of registration. However, it is not

empowered to implement or enforce social security
7.3. Gig workers and Platform Workers

The gig and platform economy in recent years has occupied a significant place
in the Indian economy and gig and platform workers have formed part of the
work force in India since 2018. The nature of engagement of gig workers and
platform workers is similar to short term contracts or freelance work as opposed
to permanent jobs. It often involves connecting with customers through an
online platform such as delivery boys of app-based food, consultants, bloggers.
The platform work economy is sometimes referred to as the gig worker
economy, but gig economy is a broader term that includes platforms.
The platform economy is also known as the digital economy. Here the

distribution of, and access to work is made through websites and apps.

In India, there are about 3 million gig workers that include temporary workers
including independent contractors, online platform workers, contract firm
workers, and on-call workers.*” The Associated Chambers of Commerce and
Industry in India (ASSOCHAM) has projected that India’s gig economy would

46 3, 13 The Code on Social Security, 2020.
47 Supra 3.



grow at a compounded annual rate of 17% to reach $455 billion by 2023,
according to Economic Times*®. However, gig and platform workers constitute
a very small percentage of the labour force in the unorganized sector but have
occupied an equal if not better place under the Code of Social Security, 2020.
Maybe this is not solely because they are not getting adequate wages or social
security benefits but because they are more united than unorganized workers.
This is all the more so when there are no traditional employer employee
relations. Moreover, the Unorganized Workers Social Security Act, 2008 is not
applicable to gig and platform workers. Nevertheless, gig workers and platform
workers for the first time received legal recognition under the Code on Social
Security, 2020.

7.3.1. Who are gig worker and platform worker?

Section 2 (35) of CSS defines “gig worker” to mean a person who performs work
or participates in a work arrangement and earns from such activities outside of

the traditional employer-employee relationship.

Section 2 (61) defines “platform worker” to mean a person engaged in or

undertaking platform work.

The platform work means a work arrangement outside of a traditional employer
employee relationship in which organizations or individuals use an online
platform to access other organizations or individuals to solve specific problems
or to provide specific services or any such other activities which may be notified
by the Central Government, in exchange for payment*.

7.3.2. Who is aggregator?

48 Sumathi Bala, Already under massive stress from the virus, more Indian workers turn to ‘gig
economy’ livelihoods, CNBC (13/05/2021), available at
https://www.cnbc.com/2021/05/14/india-jobs-workers-turn-to-gig-economy-
jobs-amid-coronavirus-crisis.html

493, 2 (60) The Code on Social Security,2020



Section 2(2) defines "aggregator” to mean a digital intermediary or a

marketplace for a buyer or user of a service to connect with the seller or the

service provider.

7.3.3. Schemes for gig workers and platform workers

The CSS® empowers the Central Government to formulate and notify, from

time to time, suitable social security schemes for gig workers and platform

workers relating to:

life and disability cover.
accident insurance.

health and maternity benefits.
old age protection.

créche; and
any other benefit as may be determined by the Central Government.

7.3.3.1.  Provisions to be incorporated in the social security

schemes

Under CSS every scheme formulated and notified as mentioned above may
provide for:

the manner of administration of the scheme.

the agency or agencies for implementing the scheme.

the role of aggregators in the scheme.

the sources of funding of the scheme; and

any other matter as the Central Government may consider necessary for

the efficient administration of the scheme.®!

50 Ibid, S. 114(1).
518, 114(2), The Code on Social Security,2020.



7.3.3.2.  Funding of Social security schemes

Any scheme notified by the Central Government for gig and platform workers

may be:

e wholly funded by the Central Government; or

e partly funded by the Central Government and partly funded by the State
Government; or

e wholly funded by the contributions of the aggregators; or

e partly funded by the Central Government, partly funded by the State
Government, and partly funded through contributions collected from the
beneficiaries of the scheme or the aggregators, as may be specified in the
scheme formulated by the Central Government; or

e funded from corporate social responsibility fund within the meaning of
Companies Act, 2013; or

e any other source.
7.3.3.3.  Scope of clauses (c) and (d)

A perusal of the aforesaid provisions reveals that the source of funds for gig
workers and platform workers unlike unorganised workers also include funds
received wholly funded by the contributions of the aggregators and partly funded
through contributions collected from the beneficiaries of the scheme or the
aggregators. The contribution to be paid by the aggregators for the funding to
social security schemes for gig workers and platform workers shall be at such
rate not exceeding two per cent, but not less than one per cent, as may be notified
by the Central Government, of the annual turnover® of every such aggregator

who falls within a category of aggregator specified in the Seventh Schedule®.

52 See Explanation to S. 114(4) The Code on Social Security,2020
%3 The Seventh Schedule of The Code on Social Security,2020 specifies following classification
of Aggregator:



However, the contribution by an aggregator shall not exceed five percent of the
amount paid or payable by an aggregator to gig workers and platform workers>*.
The date of commencement of contribution from aggregator shall be notified by

the Central Government. %

7.4. Administration of Social security schemes for gig workers and

platform workers

The Social security schemes for gig workers and platform workers are required
to be administered by the National Social Security Board constituted under sub-
section (1) of section 6, but for the purposes of the welfare of gig workers and
platform workers the following members shall constitute the Board instead of
the members specified in clauses (c) and (d) of sub-section (2) of section 6,

namely: —

e five representatives of the aggregators as the Central Government may
nominate.

o five representatives of the gig workers and platform workers as the
Central Government may nominate.

e Director General of the Corporation; (d) Central Provident Fund

Commissioner of the Central Board.

SI. No. Classification of Aggregator

1. Ride sharing services

2. Food and grocery delivery services

3. Logistic services

. E-Market place (both market place and inventory model) for wholesale/
retail sale of goods and/or services (B2B/B2C)

. Professional services provider

. Healthcare

. Travel and hospitality

. Content and media services

9. Any other goods and service provider platform

543, 114(4), The Code on Social Security, 2020.

% bid, S. 114(5).
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such expert members as the Central Government may consider
appropriate.

five representatives of the State Governments by such rotation as the
Central Government may consider appropriate.

Joint Secretary to the Government of India in the Ministry of Labour and

Employment, who shall be the member secretary to the Board.>®

The aforesaid provisions show that CSS provides for a separate board for

unorganised workers and gig/platform workers. A close examination of the

relevant provisions of CSS shows that there is overlapping.

7.5. Duty of Central Government to provide details for the functioning

of the social security scheme

The CSS imposes a duty upon the Central Government to provide for:

the authority to collect and to expend the proceeds of contribution
collected.

the rate of interest to be paid by an aggregator in case of delayed
payment, less payment or non-payment of contribution.

self-assessment of contribution by aggregators.

conditions for the cessation of a gig worker or a platform worker; and

any other matter relating to the smooth functioning of the social security

scheme notified by the Government.®’

5 Ibid, S. 114(6).
578, 114(7) (i) The Code on Social Security,2020.



7.6. Powers of the Central Government to exempt aggregator or class

of aggregators

The CSS empowers the Central Government to exempt an aggregator or class of
aggregators from paying of contribution under section 114 (4), subject to such
conditions as may be specified in the notification.>®

7.7. Determination of a separate business entity of aggregator

For the purposes of section 114 of CSS, an aggregator having more than one
business shall be treated as a separate business entity of aggregator.>

7.8. Application of Employees’ State Insurance Act, 1948 and CSS to

gig and platform workers

The Government’s policy to extend the provisions of the Employees’ Estate
Insurance Corporation and payment of minimum wages to gig workers and
platform workers is best stated by the Finance Minister Mrs. Nirmala
Sitharaman while presenting a budget speech for the year 2020-21 when she
observed that” for the first time globally, social security benefits will extend to
gig and platform workers, and they will be covered by the Employees State
Insurance Corporation. Accordingly, 50 lakh gig workers under ESIC are to be

brought under the social security net..

%8 1bid, S. 114(7) (ii).

% Ibid, S. 114 Explanation.

60 50 lakh gig workers under ESIC to be brought under social security net, Financial Express
(13/03/2021) https://www.financialexpress.com/economy/50-lakh-gig-workers-under-esic-to-
be-brought-under-social-security-net/2211492



7.9. Registration of unorganised workers, gig workers and platform

workers.

The CSS mandates for compulsory registration of unorganised workers, gig

workers and platform workers for the purposes of Chapter IX.

7.9.1. Conditions for registration of unorganised worker, gig workers
and platform
The registration of unorganised worker, gig workers and platform workers shall

be made on the fulfilment of the following conditions, namely:

e he has completed sixteen years of age, or such age as may be prescribed

by the Central Government,

e he has submitted a self-declaration electronically or otherwise in such
form and in such manner containing such information as may be

prescribed by the Central Government.

7.9.2. Procedure for obtaining registration

The CSS provides that every eligible unorganized worker, gig worker or
platform worker shall make an application for registration in the form prescribed
by the Central Government along with such documents including Aadhaar
numbers as may be prescribed by the Central Government, to the registering

authority.

On receipt of the application such unorganised worker shall be registered by
registering authority and be assigned a distinguishable number to his application

or link the application to the Aadhaar number.

7.9.3. Portability

613, 113 The Code on Social Security, 2020.



As regard portability, the same is to be maintained through Aadhaar number
which is to be obtained at the time of registration of a member/beneficiary or at
the time of availing of benefits. Through the seeding of Aadhaar in the
registration database, portability can be achieved.

7.9.4. Self-Registration

The system of electronic registration maintained by the appropriate Government
shall also provide for self-registration by any such worker in such manner as
may be prescribed by the Central Government. On registration a registered
unorganised worker, gig worker or platform worker shall be eligible to avail the
benefit of the scheme (i) framed under CSS, (ii) framed the Central Government,

or the State Government.

7.10. Helpline, facilitation center, etc., for unorganised workers,
gig workers and platform workers

In order to (i) facilitate filing, processing and forwarding of application forms
for registration of unorganised workers, gig workers and platform workers, (ii)
assist unorganised workers, gig workers and platform workers to obtain
registration; and (d) to facilitate the enrolment of the registered unorganised
workers, gig workers and platform workers in the social security schemes the
CSS empowers the appropriate Government to set up a toll free call center or

helpline or such facilitation centers.5?

7.11. Key issues relating to registration of unorganized workers

Under the Unorganized Workers Social Security Act, 2008 in several States,
unorganised workers are registered on the State portal. A question, therefore,
arises whether on the commencement of the Code on Social Security, 2020

registered unorganized workers’ data on the State portal will be transferred to

625,112 The Code on Social Security, 2020.



the Central portal to be set up under CSS or unorganized workers would be

required again to register themselves under CSS. The CSS is silent on this issue.

The second issue relates to difficulties faced by most of the unorganized workers

who do not possess the skill or knowledge to make online registration.

The third issue relates to linking Aadhar to the registration of workers. It has
been asserted by some stakeholders that the linking of the application for
registration solely with Aadhaar cards may pose challenges. They also suggested
that it should be the responsibility of the Central Government to provide and
maintain a database for the registration of the unorganised workers. Further, it
has often been condensed by some stakeholders that portability of the benefits
of the unorganised workers in case of their movement from one State to other
and promoting a single point of contact for beneficiaries to avail social security
benefit should be ensured by the Central government. In response, the Ministry

of Labour and Employment, Government of India stated as under:

“Clause 113 (2) of the Code provides that every eligible unorganized worker
under sub-section (1) of clause 113 shall make an application for registration in
such form along with such documents, to such registering authority as may be
prescribed by the Central Government and such unorganised worker shall be
registered by such registering authority by assigning a distinguishable number
to his application or by linking the application to the Aadhaar number. As regard
portability, the same is to be maintained through the Aadhaar number which is
to be obtained at the time of registration of a member/beneficiary or at the time
of availing of benefits. Through the seeding of Aadhaar in the registration

database, portability can be achieved.”®?

83 Supra 13 at paras 13.32 & 13 .37.



The fourth issue relates to the delay involved in the process of registration p by
several State Governments. This is so because in order to avail the social security
and welfare facilities registration of unorganised workers is mandatory. But
despite the direction issued by the Supreme Court® the State Government did
not take adequate measures to comply with the orders. In view of this the apex
Court directed the Centre not to disburse any grants to the states which have not
registered domestic workers under the Unorganised Workers Social Security
Act. The directions to the Centre came on a petition filed by NGO Shramjeevi
Mahila Samiti, which had told the court that despite the Act coming into force
in 2008 and framing of several schemes, no domestic worker had enjoyed their

benefits.

8. MANDATORY REQUIREMENT OF AADHAR CARD FOR
AVAILING VARIOUS BENEFITS
The CSS,% as observed earlier, imposes an obligation upon an employee ,
unorganised worker or any other person, to establish his identity or, as the case
may be, to establish the identity of his family members or dependents through
Aadhaar number not only for registration but also for seeking benefit whether
in cash or kind for medical/ sickness, pension, gratuity or maternity benefit or
any other benefit or for withdrawal of fund or availing services of career center;
or receiving any payment or medical attendance as insured person himself or for
his dependents, under CSS or rules, regulations or schemes made or framed

thereunder.

54 Domestic Workers Registration: Supreme Court ask Government not to give funds to States,
Economic Times (31/05/2018) available at https://economictimes.indiatimes.com/news/politics-
and-nation/domestic-workers-registration-supreme-court-asks-govt-not-to-give-funds-to-
states/articleshow/64404124.cms
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The aforesaid provision of CSS unlike other provisions contained therein has

come into effect with effect from 3" May,2021.%

The validity of linking the application for registration with Aadhaar cards was
upheld by the Constitution Bench of the Supreme Court in K.S. Puttaswamy
(Retd.) v. Union of India.®” The Court ruled that

(1) the requirement of mandatorily linking Aadhaar with PAN is valid on the

basis of legitimate State interest and satisfying the proportionality principle.

(it) The requirement of mandatorily linking Aadhaar to the bank account

numbers was held not to be valid as didn’t satisfy the proportionality test.

(iii) The requirement of mandatorily linking Aadhaar to mobile numbers was

also held invalid as served as an encroachment on individual liberties.
(iv) Aadhar is not mandatory for digital wallets.

9. RIGHTS BASED UNIVERSAL SOCIAL SECURITY SYSTEM

We now turn to examine whether the Code on Social Security provides rights
based universal social security system. This is necessary because unorganised
workers constitute 91 per cent of India’s workforce. This issue was raised before
the Parliamentary Standing Committee on Labour to whom the reference was
made by the Lok Sabha to consider the Code on Social Security Bill, 2019. When
the Standing Committee asked the Ministry of Labour and Employment,

Government of India to explain the specific reasons for omitting the aforesaid

% The Central Government has notified section 142 of the Social Security Code, 2020 with effect
from 3.5.2021. The extension of date for Aadhaar number requirement would not have been
possible unless the representation was made by Labour Law Reporter on 3™ June 2021 followed
with writ petition filed in Delhi High Court by Association of Industries &
Institutions. Consequently, EPFO has amended ECR filing protocol and from 1.9.2021. [See
lIr@jditech.in via sendpulse. email dated 20 June,2021]

67 K.S. Puttaswamy v. Union of India (2017) 10 SCC 1.



commitment towards rights based universal social security system the Ministry

clarified as under:

The exercise of codification of social security legislations has been going on
since the beginning of the year 2017. The 1st draft on Social Security was placed
on the website for inviting comments/suggestions of various stakeholders
including of general public on 16th March 2017. After considering the
comments from various stakeholders, a revised draft Code was uploaded on the
website of the Ministry on 1st March 2018 (called 2nd draft). This draft
essentially sought to delegate the functions of Employees Provident Fund
Organization (EPFO) and Employees State Insurance Corporation (ESIC) to the
State Governments. This was opposed by trade unions as they were not in
agreement for dismantling the existing structure of EPFO and ESIC but wanted
universalization of social security to all, as proposed in the Code. After
opposition of trade unions and revisiting of matter in the Ministry, 3rd draft was
circulated on 16th November 2018 excluding EPFO and ESIC. Representatives
of trade unions again objected that with the exclusion of EPF and ESIC, the draft
Code has no meaning. Finally, the current draft was circulated to all State
Governments and Union Territories on 17th September 2019 and was also
placed on the website for seeking comments of all stakeholders, including from
the public. This Code has different provisions from all the previous codes as it
retains Employees Provident Fund Organization and Employees State Insurance

Corporation in the central sphere as it exists today.

Whatever may the explanation the CSS failed to provide universal social
security. In India although the Constitution does not recognize it as a
fundamental right, the Supreme Court® has ruled that the right to livelihood is

inherent in the right to life which is a fundamental right. As the ultimate object

8 paschim Bangla Khet Mazoor Samiti v. State of West Bengal 1996(4) SCC 37.



of social security is to assure everyone the means of livelihood it follows that
the right to social security is also inherent in the right to life. In Paschim Bangla
Khet Mazdoor Samiti v. State of West Bengal® the Supreme Court held that
Avrticle 21 of the Constitution imposes an obligation on the State to safeguard
the right to life of every person and, therefore, failure on the part of a
government hospital to provide timely medical treatment to a person in need of
such treatment results in violation of his right to life guaranteed under Article
21 of the Constitution. Further, the Court ordered that primary health care

centers be equipped to deal with medical emergencies

Dealing with the ratification of the ILO Convention the Study Group on Social
Security constituted by the Second National Commission on Labour felt that
it might not be possible to ratify all the Conventions of the ILO immediately,
but it is desirable to plan for their eventual ratification by upgrading laws and
practices, beginning with the Minimum Standard Convention. The Second
National Commission on labour endorses the view of the Study Group. The
Study Group on Social Security also felt that in view of the fact that the right to
social security is regarded as one of the basic human rights the Government of
India had recognized it as such by ratifying the Covenant on Social Economic
and Cultural Rights social security it should be given the status of a fundamental
right under the Constitution of India and necessary resources should be
allocated to it. The Study Group accordingly suggested that the National
Commission on Labour should make a strong recommendation for

amendment of the Constitution so as to make it a fundamental right’.

In view of the above it is felt that a right based universal social protection floor

for the unorganized sector should be put in place, which was envisaged in the

% 1bid.
0 Ministry of Labour and Employment, Government of India, Report by National Commission
on Labour on Social Security, 2002 at para 13.3



second draft version of the Social Security Code Bill which the Government
withdrew for reasons not known after soliciting public comments. To begin with
minimum standards of social security be identified and be given as a matter of
right. This is all the more so because “since 2018, India’s working age
population (people between 15 and 64 years of age) has grown larger than the
dependent population-children aged 14 or below as well as people above 65

years. This bulge in the working population is going to last till 2055”."

10. ROAD MAP TOWARDS A RIGHT BASED SOCIAL SECURITY

Having said that the Code on Social Security, 2020 failed to provide rights based
universal social security system it is necessary to examine whether there is a
road map towards a right based social security for all workers. The social
security schemes currently operating in India are the Pradhan Mantri Jeevan
Jyoti Bima Yojana (PMJJBY) and Pradhan Mantri Suraksha Bima Yojana
(PMSBY) which provide insurance cover to a set of unorganised workers,
Pradhan Mantri Shram Yogi Maan-dhan (PMSYM) provides a pension scheme
to the Unorganised Workers and National Pension Scheme for Traders,
Shopkeeper and Self-Employed Persons is a voluntary and contributory pension

scheme.

The Pradhan Mantri Suraksha Bima Yojana (PMSBY) provide insurance cover
to a set of unorganised workers. It provides life insurance cover of Rs. 2 lakhs
on payment of premium of Rs. 330 per annum for the age group of 18 to 50
years. The insurance coverage covers accidental death or full disability. The
scheme also provides insurance coverage of Rs. 1 lakh on partial disability on

payment of a premium of Rs. 12 per annum for the age group 18 to 70 years. It

L Atul Thakur, India enters 37-year period of Demographic Dividend, Economic Times
(22/07/2019), available at
https://economictimes.indiatimes.com/news/economy/indicators/india-enters-37-year-period-
of-demographic-dividend/articleshow/70324782.cms.



has been reported that around 2.66 Crore beneficiaries were covered under these

schemes during the Insurance cycle year 2019-20.72

Pradhan Mantri Shram Yogi Maan-dhan (PMSYM) is a pension scheme for
unorganised workers which has been introduced by the Government of India to
provide old age protection to Unorganised Workers. The enrolment under the
scheme started on 15 February 2019 and was formally launched by the Hon'ble
Prime Minister on 5 March 2019. As of 20.01.2021, over 45 Lakhs beneficiaries
have been registered under the scheme. It is a voluntary contributory pension

scheme.”

The National Pension Scheme for Traders, Shopkeepers and Self-Employed
Persons was launched on 12.09.2019. It is also a voluntary and contributory
pension scheme. In this scheme the annual turnover should not exceed Rs. 1.5
Crore and the subscribers should not be a member of EPFO/ESIC/NPS/ PM-
SYM. As of 20.01.2021 around 43,000 beneficiaries have been registered under
the prescribed scheme. The Scheme is being implemented through the LIC of

India and Common Services Centers.’*

The aforesaid scheme no doubt provides social security but the scope and
coverage of even such schemes are extremely limited and that too without any

legal framework.

11. CONCLUSION

Making social security schemes accessible to the unorganized sector is a major
challenge. This is all the more so because about 91 percent of the workforce are
in an unorganized sector and to whom there is no legally enforceable social

protection and social security. Thus, there is an urgent need to provide social

2 Ministry of Labour & Employment, Government of India, Annual Report, 2020-21 at 80.
3 Ibid.
" 1d. at 81.



security to all the unorganized workers subject to certain ceilings on income
specified from time to time. It is all the more so because, social security and
minimum standards of employment are inherent in the “right to life” which
includes the right to livelihood. Further, social security is based on the ideal
of human dignity and social justice. It provides for social security against risks
of want, disease, ignorance, squalor and idealness by social insurance and
social assistance or a combination of all or any of these devises. Thus, denial of
social security would be against human rights, the right to life, human dignity,

and social justice.”

The Code on Social Security, 2020 aims to provide social security to
unorganised workers but like the Unorganised Workers Social Security Act,
2008 no concrete steps have been spelt out. Indeed, provisions made in CSS are

of a recommendatory nature instead of a mandatory one.

Experience shows that the Unorganised Workers Act, 2008 failed to provide
social security to unorganised workers. As per the report of the Parliamentary
Standing Committee on Labour even after 12 years of the enactment of the
UWSS Act, only six percent of the unorganized workers are covered under one
or another form of social security.”® The Code on Social Security, 2008, by and
large retains the provisions contained therein in regard to unorganised workers.
It has also largely retained usual administrative clauses of the UWSSA 2008 in
Chapter 1X and Chapter Il of the CSS without any legal framework. Further it
has not brought legally enforceable social security benefits for the unorganized
workers. This creates an apprehension in one’s mind that the CSS may not see a
fate similar to one under the UWSS Act regarding the coverage of social security

for unorganised workers.

5 S.C. Srivastava, Legal Protection and Social Security in unorganized sector, 230-231(The
Book Line, 2017).
6 Supra 13 at para 13.3.



The social security fund for workers in the unorganised sector lack firm
commitment on the part of the Government. Thus, there is a need to specify the
amount or percentage of contributions to be made by the Central Government or
State Governments. The Code may also provide the guidelines for diversion of
funds from corporate social responsibility, donations and other sources. Further
the amount collected from a compounding of fines for offences committed under
the provisions of the CSS should form part of the funding and be specifically
included in CSS or else be brought under any other source, as recommended by

the Parliamentary Standing Committee on Labour.

The Central Government should upkeep the database at the national level for all
the unorganised sector workers and in particular ensure that in case of movement
of unorganised workers from one State to another, the projected benefits are
actually extended to them. Further, this data base should be technologically
linked with the data base of such workers whether they are self-employed such

as street vendors, casual and daily wagers.

There is a need to make provisions for unemployment insurance for unorganized
workers.”” This is the need of the hour particularly during lock down due to the

Covid-19 pandemic.

" 1bid.



EUROPEAN LABOUR POLICIES FOR CHANGE:
UNIVERSALITIES AND PECULIARITIES

Prof. Tiziano Treu* !

Abstract

This paper talks about the approach of the European Union towards the
challenges to the labour policies. The European model represents a quite unique
approach to supranational labour regulations, legally more stringent than other
forms, bilateral treaties, and the like. This peculiar approach allows for
multilevel regulatory interventions, national and European, on most labour and
social policy issues. Apart from these differences the major problems faced by
European policy makers are common to other developed countries. This paper
highlights the challenges and discusses the application of the European model
approach that can deal with the challenges of the traditional labour policies. To
sum up, the whole range of public policies must be finalized to the objective of

creating a more inclusive and sustainable growth.

1. THE EUROPEAN UNION: A UNIQUE APPROACH TO
SUPRANATIONAL LABOUR REGULATION

The European Union in the sixty years of its existence has shaped a social

dimension characterized by high levels of social protection. It has approved a

series of directives aimed at harmonizing the national regulation of some critical

areas of labour law. The most significant directives regulate major social issues:

* Studio Associato Integrated Professional Services, Labor Law Department, Tiziano Treu -
Angelo Pandolfo Via Barberini, 47 - 00187 Rome

1 2™ Tokyo Comparative Labor Policy Seminar 2018, JILPT, available at
https://www.jil.go.jp/english/events/seminar/20180327/index.html
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the principle of gender equality and parity of treatment, basic standards on
health and safety at work, equality of treatment between different types of
contract, (part time, contract for fixed term, temporary work and contract for
indefinite period), right of workers’ representatives to be informed timely on
major firms decisions impinging on working conditions and specifically on
enterprise transfers and collective dismissals, right of workers representatives

to participate in the European company.

1.1. Basic Standards and Charter of Fundamental Rights

The European charter of fundamental rights has solemnly confirmed the
commitment of the Community and of its member states to observe and
implement the basic social standards which are internationally recognized, and

which are a necessary component of “decent work”.

The constitutional recognition of these individual and collective rights,
supported by often creative decisions of the European court of justice, has
contributed to promote the diffusion of most basic work standards in the
continent, to set up a well-established IR system, and to favor an extensive

application of the social legislation by the national legal systems.

This historical evolution has shaped in the European Union as a supranational
social model legally supported by specific common institutions. Such a social
set of policies was to be developed in parallel with the economic integration of
the community, according with the principle of the Treaty (art. 9) which states
that all major economic decisions, national and European, should take into

account their impact on social and individual welfare.

The European model represents a quite unique approach to supranational labour
regulations, legally more stringent than other forms, bilateral treaties, and the
like. This peculiar approach allows for multilevel regulatory interventions,

national and European, on most labour and social policy issues.



Apart from these differences the major problems faced by European policy

makers are common to other developed countries.

2. COMMON CHALLENGES TO TRADITIONAL LABOUR
POLICIES

In the last years, a common challenge has come from the economic crisis that

has seriously hit most countries and their citizens. In this period the European

institutions and the national governments have been mainly occupied, with

uneven results, to respond to the problem arising from the crisis.

These responses have affected all major public policies in social and labour
matters. They have implied quite a few modifications of the preexisting
legislations including the acquired set of social rights. Looking ahead beyond
the crisis, other and more profound challenges to the European social model, like
to other national systems derive from the great transformations of the world

economy and of the societal order.
2.1. Digital technologies and global competition

At the basis of this challenge is the disruptive impact of the two major structural
factors of transformation, namely the pervasive innovations of the digital

technologies and the equally pervasive pressures of global competition.

Labour law and industrial relations are, directly hit, even more than other
policies, because these factors change the very basis on which our field was built
in the last century. For this reason, no minor adaptation is sufficient to restore
the role of labour law and industrial relations as effective instruments of social

justice and economic progress.

The innovative measures which can contribute to respond to the new challenges
go well beyond the areas of labour and social policies. They cover the whole

range of public policies and private initiatives necessary for creating an



economic and social context favorable to a job rich growth and to sustainable

development.

Throughout our history State policies have always been important, if not
decisive, in shaping employment relations and to regulate the power relations
between labour and capital. My assumption is that their capacity to respond to
the new challenges is still important for the future of work. The role of national
States, although limited by globalization, remains essential in regulating major

social issues, and also in influencing the trend and impact of globalization.?

3. THE VARIOUS MEASURES OF FLEXIBILITY

The European countries have followed different strategies to respond to these
challenges, depending on their social and political conditions. Some policy
measures have been convergent, other divergent. On the whole they have met
with an uneven degree of success. A common remark by comparatists is that the
search for effective innovative policies is still open and proceeds with more

uncertainties than with defined targets.

Most issues receive controversial answers or contradictory opinions and
solutions. | will analyze here only a few of these issues and answers, with the
focus on some critical areas for the future of our discipline, where the European

experience may be useful to other countries.

A first controversial area has to do with the scope and content of protective
labour legislation. The intensity and rigidity of labour legislations of most
European countries have been accused of producing negative effects on
economic efficiency and dynamism, even though the evidence is controversial

and far from conclusive.

2J. Cruz Villaton, The role of the State and Labor relations, 293 in Transformations of work,
Challenges for the institutions and social actors (G. Casale, T. Treu, Wolter Kluwers, 2019).



One reaction of many national legislators has been to try to simplify labour
regulations and make them more selective and tailored to the different needs and
positions of the employees, including those working with non-standards

contracts.®

The need of the enterprises to adapt to the new competitive and technological
scenarios has been recognized by many national legislators, not only European,
which have introduced and regulated various forms of flexibility aimed at

facilitating this adaptation.

3.1. Impact On Workers Stability and On Labour Unions

Numerical and external flexibility has been increased in two main directions: by
reducing the sanctions for unjust dismissals and consequently their cost, by
recognizing flexible types of employment contracts different from the typical
employment contract for indefinite period. The extent of these changes and their
impact on workers stability has been different according to the measures adopted
by the various states to regulate the forms of flexibility (sheer deregulation has
not been the rule).

Another important variable has been the capacity of the unions to control the

exercise of flexibility by the employers.

The power of the Unions has been affected to a different degree by the economic
and political context of the various States; indeed, it has been reduced even in

the countries, where it was traditionally entrenched, by the main relevant

3 Prof. Tiziano Treu, Labour law and social policies: an agenda for transnational research,
presented at the 21th World congress of ISLSSL, Capetown, 2015, WP, M. D’Antona, INT
128/2016. Atypical types of work are spreading in different forms both in advanced and
emerging countries; often their informality escape the traditional controls of the law and borders
on illegality.



indicators: decreasing Union density and reduced rate of conflict, shrinking

collective bargaining coverage and decentralization of bargaining structure.

But still major differences persist among countries. The rate of unionization
varies from a maximum of 67-70% of the Northern Countries to a low of 7.7 %
(France); and the dispersion around the average rate has been growing.®

4. THE EUROPEAN POLICY OF FLEXICURITY

The risk of the increased flexibility and its impact on workers stability have been
denounced by the unions of many countries and by international organizations
like the ILO.

A major policy suggested by the EU in a specific set of guidelines on
“flexicurity”, which may be interesting for other systems, has been intended to
compensate the negative effects of flexibility by introducing or reinforcing
various measures aimed at protecting and assisting all displaced workers. The
measures consist not only in monetary subsides to these workers but in active
policies (placement services, training, and retraining), intended to facilitate their

reentry into the labour market.

The effectiveness of these measures to keep the balance between flexibility and
security has been uneven. The balance has been better maintained in some
countries (central - Northern Europe) well equipped with active labour policies
and with strong welfare systems. Lacking these conditions, the balance has been
precarious, and the measures aimed at workers security have not protected them

from the risks of unemployment.

4 Industrial Relations in Europe, 2014-2015, according to the data the average rate of
unionization has decreased from 27% of 2000 to 23.4% of 2008.

5 R. Pedersini, European Industrial Relations. Between old and new Trends, 102(3) Stato e
Mercato, 345 (2014) ff. J. Visser, Database 5.0, Amsterdam Institute for advanced labor studies,
AIAS, 2015



4.1. Difficult Balance Between Flexibility and Work Security

The economic crisis of the last decade has increased the difficulty to keep this
balance, particularly to protect and assist-the displaced workers for the time
necessary for their reinstatement. For this reason, the European Parliament has
proposed a reframing of the policy of flexicurity. Here too some of these new

policies may offer suggestions to other national systems.

Some European countries have introduced, or reinforced measures aimed at
preventing as much as possible the dismissals of employees by firms hit by
economic crisis and or involved in restructuring processes. A major provision
has been to guarantee the payment of an indemnity, up to 60- 60% of the salary
by social security institutions to the employees suspended by their employer for
those reasons. This financed suspension, which is some cases could last up to 3-
4 years, has allowed the employer to pass the bad times or to restructure their

firms without mass dismissals.

Another measure adopted has been to grant the employers a wide discretion to
introduce flexible working time and to change job assignments to their

employees, accompanied by the duty to retrain them to the new posts.

This form of functional flexibility, particularly when introduced in agreement
with workers representatives, has proved useful in reducing the recourse to
measures of external flexibility such as outsourcing and use of temporary or
fixed term contracts. In a few cases it has also contributed to improve both the

working conditions and productivity.

4.2. The Management of Mobility

The actual implementation of these principles and the management of mobility

are better left to the practice of labour management relations in the workplace,



through consultation and agreement between employers and workers

representatives.

In some countries employers have been obliged to include in their business plans
for the expected trends of employment including the impact of possible
downturns. The plans are also requested to implement in due time the measures
necessary to reduce this impact: training and retraining programs for the
employees most at risk of unemployment, mobility and reorganization of work

finalized to adapt the use of workforce to the new business needs.®

5. CHALLENGES TO NATIONAL WELFARE SYSTEMS

A redefinition of scope and contents is necessary not only for the institutions
dealing with labour problems but also for those present in the area of social
security and welfare. ” A more active set of policies is needed both to reduce the
increasing costs of social benefits and to mobilize the capacities of users, in
order to promote their personal development and not simply to assist them in

case of need.

This new approach to welfare measures may facilitate their extension beyond
the traditional coverage of core employees to nonstandard workers and to the
growing number of migrant workers which have been so far excluded from

protection and mostly ignored.

A major challenge to the welfare systems even of the rich countries is posed by
the growth of inequalities and of poverty among the various sectors of the

population, including many workers.

6 See T. Araky, S. Laulom, Organization, productivity and well-being at work, 317 in
Transformations of work (G. Casale, T. Treu).

" F. Marhold, News forms of labour: new solidarities? 49 in Transformations of work (G. Casale,
T. Treu).



Specific measures of income support and of personal assistance for poor workers
and families have been introduced in many European countries, combined with
targeted labour and training policies aimed at activating the beneficiaries.
Proposals of extending assistance measures or provisions of “basic income”
have been deemed inacceptable for their costs but also because they tend to

obscure the value of work and the importance of employment policies.

Many European countries have organized a complex network of labour market
institutions in order to ensure people against the increased risks linked to
globalization. Implementing a comprehensive system of labour policies has
required a widespread consensus on the need and on the ways to promote good
employment opportunities for workers and indeed a new labour market
governance based on the active participation of public institutions and of social
parties.® Now it needs to be enriched by more personalized services and by
increased social investments in order to meet the needs of a diversified working
population and to promote their active presence in the “transitional markets” of
modern economies. Employment and welfare services should follow individual

workers rather than be tied to specific jobs and industries.

6. THE UNCERTAIN IMPACT OF THE DIGITAL REVOLUTION ON
THE QUANTITY OF WORK

These measures, like most employment practices, have now to face the

challenges posed by the digital revolution which is introducing profound

transformations both in the organization of work (telework, on demand

employment via digital platforms) and in the structure of the enterprises.

8 P. Auer, S. Cazes, Transnational markets and employment stability, in Labor market gender
and institutional change, (M. Mosley, J. O’Reilley, Edward Elgar, 2002); Building bridges.
Shaping the future of public employment services towards 2020, (F. Leroy, L. Sruyven, G.
Schmid, 2014).



Like most innovations industry 4.0 implies new risks and opportunities: risks for
the conditions of work (increasing stress and psychological diseases, deskilling,
etc.) but also opportunities for better work- life balance and for improving the

autonomy and the personalization of work.®

The impact of digital revolution on the future quantity of jobs is quite
controversial, (as you all know). Platform- based work has still limited
applications. In Europe it accounts for no more than 1% of employment; in the
US, this percentage is already higher. In any case this digital work has great
potential to grow. Already a significant number of jobs have been made
redundant by the spreading of ICT, particularly in some sectors like banking
once considered to be the home of stability. The strategies necessary to respond

to job killing technologies are complex and far from effectively implemented.

6.1. Impact on working time

But it is worth mentioning that the digital threat has reopened, at least in Europe,
the debate not only on work time flexibility but also on the reduction of working

time.

Part time is increasing (not always voluntary) and becoming a common way of
redistributing work, often within the family. In the Netherlands it accounts for
around half of the working population. A recent German collective agreement
has recognized the right of all employees to reduce their weekly working time
to 28 hours (with some wage reduction). The employers in exchange are allowed
greater flexibility in the distribution of weekly working time. This agreement is

9 European Economic and social committee 2017, Impact of digitalization and on demand
economy on labor market and the consequences for employment and industrial relations,
(www.eesc. Europa.eu).



considered not only in Germany an example of flexibility beneficial to both

parties.

Other collective agreements, particularly in the sectors most exposed to the
digital revolution, have provided that a certain number of working hours, paid,
must be devoted to training, and retaining in order to prevent technological

obsolescence.

This indeed is a requirement necessary for all sectors of any country to cope with
technological innovations. More time and resources will have to be devoted to
education and training of employees, not only at the early stages of their working
career and during the apprenticeship, but in the entire course of their life.

Some European countries, in order to promote this policy, are combining strong
fiscal incentives to the introduction of new technologies in the enterprise with

parallel incentives to the training of the workers exposed to these technologies.

An objective advocated in the European debate but worth considering also in
other countries, is that all employment contracts should become also
educational contacts, i.e., should enrich the basic exchange of the contract: work
versus wage, with a further element, namely with a certain amount of specific

training.

7. THE IMPACT OF NEW TECHNOLOGIES ON WORKING
PATTERNS

Whatever the quantitative evolution of work might be in the near future,

certainly most working patterns, including the flexible patterns adopted so far,

will have to change; and equally widespread changes will be necessary for the

personal skills required for the new jobs.

The very concept of working time as traditionally framed is being altered in the

digital organization of work. The online connection necessary for the digital



employees may blur the distinction between time for work and time for life, with
negative implications for the personal wellbeing (risk for the health and danger
of self-exploitation). Rigid legal limitations of working time may be unfeasible
or easy to be circumvented. New measures, legal and collective, may be

necessary. Some suggestions may come from recent European practices.

7.1. New skills and new rights

Some collective agreements in Germany and the legislators in France and Italy
have introduced the so called “right to disconnection”, i.e., the right of
employees to cease to be available online in certain period of the day and of the
night (taking into account the different time zones where digital workers may
operate) and have provided the consequent duty of the employer to disconnect

the server.

The digitalization of the work process requires innovations in two other critical
areas of labour law and labour policies: health and safety regulation, protection
of employee’s privacy. Both represent common challenges to all advanced
economies. The protective legislation on health and safety will have to be
reframed in order to prevent and remedy not only the physical risks known to
the industrial reduction but other psychological disorders and work stress which

are already increasing in the information society.

8. NEW RISK FOR HEALTH AND SAFETY AND FOR PERSONAL
PRIVACY

The national institutes in charge of work accidents will have to adapt the

requisites and the tariffs for the relevant insurance to the peculiar conditions of



remote work. Moreover, some national legislators have enacted specific

regulations to protect workers privacy, business operations and secrecy.*®

All enterprises are required to implement procedural rules, under the
responsibility of plant managers, aimed at preventing any use of digital devices
capable of violating employee’s privacy (violations are severely
sanctioned). Any use of devices which can control employee’s activity must be
approved by workers representatives and/ or by the labour inspectors. Moreover,
the data collected through these devices cannot be ground for disciplinary
sanctions against the employees. A controversial issue is how to regulate the use
of devices which are necessary for performing the job and at the same time may
indirectly control employee’s activity. The management practices will have to
be carefully monitored in order to clarify this issue and possibly to adapt the

regulations.

The conditions of work created by the new forms of business organization which
are often more demanding and on the other hand the new needs and aspirations
of present employees have stimulated an increased demand of quality in working
life.

9. NEED OF BETTER WORK-LIFE BALANCE

In response to this demand many collective agreements signed at the firm level
in quite a few European countries have devoted greater attention not only to
preventing the negative impact of technological innovations but also to
promoting a better work-life balance.

10 The Italian Act 15/2015 revising art. 4 of Act 300/1970, and the Code on data protection (Act
196/2003).



The impact of these collective regulations has been favored by various forms of
workers participation to the process of innovation, which in some countries have

been supported by legislation.!!

Quite a few collective regulations have introduced personal and family friendly
working time, and various kind of benefits supplementing public welfare aimed
at fostering the wellbeing of people at work (care services for kids and aged
relatives, support to children education and leisure, medical assistance, and

pensions more generous that those provided by the state).

The number of these agreements has been growing (in Italy they are counted by
the thousands) also because they have been promoted by fiscal advantages which

exempt from taxation most welfare benefits agreed upon with the unions.

9.1. Productivity bonuses and welfare benefits

A reduced taxation has also been provided on wages linked to various indicators
of productivity indicated by collective agreements (see the Italian Act
2018/2015 and subsequent similar norms). The rationale is to promote a wage

structure less rigid than in the past and more conducive to productivity.

Moreover, the same Italian legislation has provided a further fiscal prize when
these productivity bonuses and welfare benefits are accompanied with forms of
workers participation in the organization of work within the plants, through
bilateral committee composed of management and employer’s representatives.
This promotional legislation has contributed to diffuse workers participation
within the enterprise. This kind of participation is quite common in countries

like Germany and France and is promoted by a specific European directive

M. Weiss, Worker’s participation in the enterprise, in Germany, 293 in Enterprise and social
rights (A. Perulli, T. Treu, Wolters Kluwer, 2017) & T. Treu, Worker’s participation in the firm,
Trends and insights, 271



(2001/8 and regulation 2157/2001); but has been so far resisted in Italy, mainly

for ideological reasons.

10. THE WORKERS OF THE GIG ECONOMY: PROBLEMS OF
CATEGORIZATION AND OF PROTECTION
The information technologies and the digital economy have contributed to
multiply the forms of work, which have required new legal and contractual
regulations. The rules adopted in the European countries are variable but have
in common the tendency mentioned above to give more space than in the past to
flexibility. Equally common is the recognition that the traditional
categorization of employment contracts is not adequate to fully reflect the
content of many “atypical” contracts which have emerged in the mobile labour
market of today. Even the basic demarcation between subordinate employment
and self-employment is becoming less and less clear.*? The platform -based work

is an exemplar case.

European legislators have introduced various measures to regulate the new
contracts, most often-with the aim of mitigating the fragmentation and dualism
of the labour market. The criteria for identifying subordination have been
loosely interpreted by some courts; quite a few social protections are being
extended to atypical contracts; various mechanisms, mixed of incentives and
controls, have been experimented in order to formalize informal work, (which

is widely present also in our countries).™

10.1. Uncertain legal nature of platform- based work

12 See B. Hepple, B. Veneziani, The transformation of labor law in Europe: a comparative
analysis. (Hart Publishing, 2009); E. Ales, O. Deiuert, J. Kenver, Core and contingent work in
the European Union, a comparative analysis, (Hart Publ., 2017); New forms of employment,
(Eurofound 2015).

13 Transition from the informal to the formal company ,2015, ILO, 204 available at
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE
:R204



A relatively new type of workers has been growing who are not legally
subordinate, but neither are fully autonomous, because they are economically
dependent on one or a few principals. The legislators of some countries have
created a new intermediate category of contracts with various names: quasi
subordinate employees (Italy), employee -like persons (Germany) or workers
(UK). To these employees some but not all the rules of labour law apply: mainly
those concerning social security, health and safety, minimum wages and other

minimum standards, rights of association and of collective bargaining.

The various forms of digital works present in the gig economy have posed new
problems of categorization, because most of these employees often combine
traits typical of both dependent and independent work. These problems have
been so far mostly handled by the national courts in hundreds of cases, which

have received divergent solutions*

10.2. Different regulations by courts and legislations

In quite a few cases, mainly involving Uber drivers or the “riders”, the courts
have considered them has employees, even when not all traditional indicators of
subordination were present. Other courts have included them in the intermediate
category mentioned above. Sometime the judges have recognized the hybrid
character of their work in order to grant some protections of labour law. The
need to recognize a few basic protections to these workers has prevailed over

the uncertainty of the legal qualification of the contract.

A similar approach has been adopted by the French legislator in 2016 (Act.
August 8, 2016, n. 1088, art. 6). While giving a rather general definition of

digital workers, it has provided that they are entitled to some basic rights such

14 See B. Rogers, Employment rights in the Platform economy: getting back to basic, 10 Harvard
law and policy review 479 (2016); A.M. Cherry, Beyond misclassification: the digital
transformation of work, 37 CLLPJ, 577 (2016).



as the right to continuous education and training, to the protection against work
accidents, the right of association, of collective bargaining and of strike. The
European court of justice (case C.434/15) has stated that Uber is not a mere
platform for the intermediation of work, but an enterprise involved in transport
and logistic activities. Consequently, it is obliged to follow the national rules on
these activities, not necessarily those concerning labour matters (but the road is

open to also consider labour regulations).

The issue is still controversial, particularly because the typology of activities
organized in the gig economy is highly differentiated and variable. E.g.,
the criteria applied to Uber drivers do not fit to many crowd workers who
perform minute and short tasks through personal access to digital platforms,

which do not exercise any kind of interference nor direction of their activities.

The changes of the economic context and the diversification of work require a
reappraisal not only of employment policies but also of collective bargaining

and industrial relations.

Collective agreement has been shaped, like statutory law, according to the
dominant patterns of standard employment and mostly based on the experience
of industrialized countries. If they are to remain a major source of regulation of
employment, they too must revise their objectives and practices so as to respond
to the diversification of employment patterns, and on the other hand to the

globalization of markets.

A specific form of promotional legislation of collective labour relations has been
adopted by some countries (Germany in the first place) and endorsed by an EU
directive which grants consultation and participation rights to workers
representatives on major enterprise decisions affecting working conditions. The

experience of countries where this participation is widely adopted, has shown



positive results not only in facilitating employment relations, but also in

improving both the welfare of workers and the productivity of firms.

11. GLOBAL TRADE AND FUNDAMENTAL RIGHTS

A different type of challenge to traditional labour regulations comes from the
diffusion of work and of the enterprises on a global scale. This challenge is often
combined with, or intensified by, the innovation coming from the new
technologies, because these technologies multiply the possibility to expand most

activities beyond the national borders.

The challenge goes to the roots of our discipline because our legal systems, and
labour relations, have been nationally based and have been created and
supported by national policies and regulations. This has occurred often in
agreement with the social parties which are also organized within national

borders.

The need to face this new scenario and to project labour regulations and social
policies internationally is widely recognized. The objective is not only to protect
the increasing number of people who work across the borders, but also to defend
the national standards of work from unfair competition of the firms operating in

foreign countries.

All the national actors, public institutions, employers’ associations and labour
unions, together with the competent international organizations — ILO in the first
place - have been trying to respond to this challenge and have adopted different
techniques to shape supranational principles and regulations. But the results

obtained in this international search are still partial.*®

11.1. Social clauses in international trade

15 A, Perulli, The perspective of social clauses in international Trade, 105 in Transformation of
work, (G. Casale, T. Treu).



The European Union and its member states have attempted to promote the
international respect at least of some basic labour standards, through the
insertion of social clauses in multinational trade agreements and with other

instruments such as the general system of preference (GSP).

A similar objective is pursued by other multilateral agreements signed in
different areas of the world: the TPP for the pacific countries and the agreement
between the European Union and Japan (EPA). Interesting innovations are
present in a recent trade agreement signed between the European Union and
Canada (Cete). The CETA commits the parties, with rather assertive language,
to observe the fundamental principles and rules stated by the ILO conference of

1998, and also the right to strike (a rather unique case in trade agreements).

An innovative solution is provided concerning the procedures for the
implementation of the social clause, which is usually the weakest part of trade
agreements. The CETA establishes not only bilateral consultations among the
parties to solve the disputes, like in most, other agreements, but also a review
panel of experts and civil society advisory groups entitled to submit opinions
and recommendations. Moreover, national labour inspectors are charged to
control the implementation of the social clause. In case of non-acceptance of the
judgment of the experts the claimant can suspend the obligations of the treaty of
equivalent importance or ask for monetary compensation as indicated by the
panel. The CETA has set up a specialized tribunal composed of impartial
members enabled to adjudicate the disputes with private investors arising under
the treaty. This innovation is meant to correct the common procedures under the

ISDS clauses which have proved to be rather biased in favor of the investors.

16 M. Faioli, The Quest for a New Generation of Labor Chapter in the TTIP, 103-120 in TTIP
and Jobs (Economia & Lavoro, 49, 2015),



12. OTHER VEHICLES OF SUPRANATIONAL REGULATIONS:
CODES OF CONDUCT AND TRANSNATIONAL COLLECTIVE
AGREEMENTS (TEA)

Another set of supranational rules has been adopted by many multinational
enterprises of European origin which have formalized codes of conduct referring
to the fundamental rights and standards approved by the ILO. Similar codes are
being adopted by multinationals of different nationality. These codes have in
common that they are legally not binding, but they set guidelines to be observed
by all the units of the company and of the enterprise group, including those
operating in countries different from the home country. In some cases, the
respect of the guidelines is subject to external monitoring, even though but the
independence of the monitoring is often uncertain. The effectiveness of the
codes may depend more than on their force on the pressures of public opinion
and of social organizations which often denounce the violations of the codes and
so put in danger the reputation of the company.’

12.1. Growing importance of TCAS

Some European multinationals, influenced by the continental social model, have
decided to consult the unions or to negotiate with them the content of the codes.
In a few cases formal agreements have been signed with the European works
councils which are the workers representative body present in many countries

and promoted by a specific European directive (2009/38).

The number of transnational agreements signed with the works councils and
with the unions has been growing. These agreements have expanded their
contents so as to improve the fundamental labour standards and to regulate broad

social and welfare issues.

173, Waddington, V. Putignano, J. Turk, Managers Business Europe and the development of
European works council, ETUI, Work Paper (2016).



The multiplication of these agreements has been favored by the trend to
decentralize industrial relations to the company level which is common to many
countries, not only European. The accords concluded with the works councils
may be more effective than the sectional agreements signed with the unions,
because they can be implemented directly also across the borders by the

decision of the company which is party to the agreement.

12.2. Effectiveness and enforcement of TCAS

A limit of all these agreements is that they do not have a common legal status in
the different European countries. Moreover, the employers’ associations and the
unions who sign the agreements do not have sufficient supranational powers to
monitor and to enforce them. This limit is common to the representative

associations operating in most countries of the world.*®

The collective bargaining undertaken in groups of enterprises may be fertile
ground for experimenting with innovative solutions in this area. Group
agreements can influence the behavior of the various group units, even if located

in different countries.

These experiments may take advantage of the tendency already present in many
legal systems to ascribe unitary legal status to a group of enterprises, and in
particular to attribute responsibility for the behavior of the group companies to

the dominant enterprise.

The most explicit example of this trend is the French law of March 27, 2017,
which requires a parent company (and also a main contractor) to supervise the

activities of its peripheral units, subcontractors and suppliers, and to establish

18 E. Ales, Transnational collective bargaining. Past, present and future, Final Report, European
Commission, (2006); G. Casale, Collective bargaining at transnational level, 161 in Enterprise
and social rights, (A. Perulli, T. Treu, Wolter Kluwers, 2017); F. Guarriello, Transnational
collective agreements, 203 in Transformations of work (G. Casale, T. Treu)



the liability of these companies for damages caused by violations of human

rights and environmental standards, even if committed abroad.

The question of the legal enforcement of supranational agreements has received
hardly any direct test because the parties tend to solve the disputes arising under
the agreement through their own channels (grievance procedures or the like).
The tribunals have been so far reluctant to decide labour cases arising in other
countries, i.e., to admit an extraterritorial application of national labour laws. A
few pilot cases, mainly originated in the USA, are interesting as possible

examples of a new courts attitude.*®

A suit was brought by a Korean Union against a firm for a dismissal decided in
violation of a collective agreement and was taken to a court in New York where
the mother company of the Korean firm was accused of interference with the
local management. The court acknowledged the violation of the agreement but
did not sanction the mother company alleging a procedural exception. Despite
this unsatisfactory result the court decision many open the way to the possible
enforcement of contractual obligations against multinational companies located

in a country other than that where the violation occurred.

The enforcement might be easier when the supranational agreements are
concluded by European multinationals operating in Europe. The courts of
European states might be inclined to consider favorably cases concerning
contracts or facts occurred in nearby countries, if linked to events relevant their
territory, because they have been used to enforce regulations which derive from

the authorities of the Union and which compose a supranational legal order.

9. Compa, Pursing International Labor rights in US Courts, New Uses for Old Tools, 57 (1),
Industrial Relations, 48 (2002).



13. EUROPEAN DIRECTIVE AGAINST SOCIAL DUMPING

A recent example of the European supranational order comes from a directive
which is intended to fight social dumping among member states. Also, this

problem is common to countries of other areas of the world.

The Europe and solution may be interesting. In fact, the directive (96/71 revised
on June 21, 2018) provides that the employees working in a country different
from the home country of the employer are entitled to the same basic standards
applied to the local employees (wages, social security, main working

conditions).

The European interventions in favor of the member states are not limited to legal
regulations such as the directives. Various forms of social policies which are
expression of supranational solidarity are in place.

It is worth mentioning in particular quite a few programs financed by European
funds aimed at responding to the most serious social problems present by Europe
but also in other countries: a program for supporting youth employment; a
number of “structural funds” aimed at promoting local development,
particularly in the least developed areas; a special fund which can support
financially and with personal assistance the employees who are “victims' of
globalization”; the program “industry 4.0” which promotes private and public
investments in technological innovation and in the necessary training of

employees. %

These measures, which have been experimented in other regional areas, have

proved useful in improving the relations among different nations, with concrete

20.On the use European Funds in general, The Social Investment package, Communication of the
EU Commission, (COM 2013) 83 final. Particularly important for our field is the European
Social Fund now regulated by reg. 1303 and 1304/2013.



aids (financial and institutional). They have the advantage that can be
implemented gradually and be adopted to the policy priorities of the interested

communities.

14. CONCLUDING REMARKS

The policies of the European Union have been changing in the years. Recently
they have given priority to safeguarding financial stability with austerity
measures even at the expenses of policies necessary to support economic
growth.

The reactions of the public opinion to these policies have provoked social and
political repercussions in many countries (including the rise of anti- European
movements). These reactions may have contributed to the recent proposals of
the European Commission envisaging a reorientation of its priority towards

growth enhancing policies.

In conclusion, | am convinced that labour regulations are an important element
of the social order. If well framed they can positively contribute to economic
competitiveness and to sustainable development. But as already mentioned good
regulations and social policies are only one contributing factor to this end. The
whole range of public policies must be finalized to the objective of creating a
more inclusive and sustainable growth. The economic and financial strategies
adopted by the States and by the European Union will have a decisive influence

also on our field.



IMPACT OF COVID-19 ON EMPLOYMENT OF
WORKERS IN ORGANISED AND UNORGANISED
SECTOR

Prof. Dr. Suresh.V. Nadagoudar” & Rajashree Patil™

The state itself should provide support to the poor, pregnant women to their
newborn offspring, to orphans, to the aged, the infirm, the afflicted, and helpless.

-Kautilya
Abstract

The Corona Virus has taken the world by storm, nearly all the countries have
been economically affected by it. Covid-19 has led to retrenchment and has
severely impacted employment of workers in both organized and unorganized
sector leading to layoffs, job cuts. Both the sectors play a prominent role in
boosting the economy of the countries and in India the workforce working under
unorganized sector is more than the organized one, so the challenges faced by
people working under unorganized sector also increases as there is no social
security or paid leaves or any other job benefit. Covid-19 has bought so many
changes in the working sector be it normalizing working from home or reduction
in salaries. This chapter categorically discusses the impact created by Covid-19

on both the sectors and the government schemes governing the same.

1. INTRODUCTION

The COVID-19 pandemic has a significant impact on employment. The
organized sector in India was badly affected, leading to layoffs and job cuts
mainly due to the coronavirus pandemic lockdown that have severely impacted
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the economic activities. Job loss is the severe immediate impact of the COVID-
19 crisis, while lower economic growth and rise in inequality would be the long-
term effects. The Government of India has announced a special financial
package viz. Aatma Nirbhar Bharat Abhiyaan, Garib Kalyan for boosting the
country's economy and making India self-reliant and recently new labour codes
passed during Covid19. The judges during Covid-19 had taken suo moto action

which is reflection of active judicial activism.

2. ROLE OF ORGANIZED AND UNORGANISED SECTOR IN INDIA

Organized and unorganized sectors play a prominent role in the progress of an
economy. Country’s growth is mainly based on these two sectors and out of
these, the unorganized sectors contribution is more in terms of workforce
participation. Like any other country, India has also witnessed the growth of
these two sectors. These sectors have their own rules and regulations and thus
make them unique. Traditionally, unskilled workers are moving towards
unorganized sectors and skilled workers are moving towards organized sectors?.
In India, a significant chunk of labour force is working in the informal sector.
The unorganized employment consists of causal and contributing family
workers; self-employed persons in informal sector and private households, and
other employed in unorganized and formal enterprises that are not eligible either
for sick, paid, or annual leave or for any social security benefits given by the

employer.?

The unorganized workers are a large component in agriculture and related

activities. However, equally important is their presence in other activities like

! Dr. Ipseeta Satpathy, Dr. B.C.M. Patnaik and Sri. Narayan Tripathy, A Study on workers in
organized and unorganized sectors in Automobile Industry: A Review of Literature, 9(5),
International Journal of Mechanical Engineering and Technology, 481, (2018), available at http:
/I www. iaeme. com / IJIMET / issues. asp JType=IJMET&VType=9&IType=5(last visited on
1/02/2021)

2 C. Tholkappian, Organised and Unorganised Sector Employment in India: Macro Standpoint,
1, Issue-4, International Journal of Research (IJR) 295 (2014).



handloom, power loom, beedi making, brick kiln, construction labour in urban
and semi-urban areas®. In today's globalizing economy, a growing proportion of
the workforce is being pushed into an insecure, unsafe, and unprotected labour-
intensive unorganized sector and being subjected to typical, non-formal, non-
standard employment practices.* It is nearly a century and a half ago that modern
industry and the corporate form of the organization began in India. But still,
these two are the main components of the organized sector in terms of their share
in the GDP. Thus, despite its large, substantial place in the economy, the
unorganized sector is a neglected sector in the public policy arena support and

academic discourse.

However, with a large social role in production and employment, the
unorganized sector reaches nowhere near the corporate and organized sector in
power and access to and control over resources.® There is a requirement to
improve the skill to enhance the competitiveness of products and not to reduce
the labour cost.® Further, according to the report of the 2019 Economic Survey,
93% of the total labour force of the nation is from the unorganized sector,” but
there are no adequate provisions to protect it.® During pandemic, daily wage
labourers were the worst-hit as 94% of them lost their source of income and

which affected the quality of life of 69% of people. Majority of the people either

3 1bid, at 9.

4 A’ M Sarma, Welfare of Unorganised Labour, 3 (2" ed., 2018).

5 Kamal Nayan Kabra, The Unorganised Sector in India: Some Issues Bearing on the Search for
Alternatives, 31, No.11/12, Social Scientist 23, 46 (2003) available at https ://www .jstor.
org/stable /3517948, last visited on 31-01-2021.

6 Dr. Saikat Sinha Roy, Unorganised Sector, available at http://sri.nic.in/unorganised-sector last
visited on 1-02-2021.

" Madhu Damodaran, Animay Singh, Formalization of Unorganized Workers: The Need of the
Hour, available at https://mww.simpliance.in/blog/unorganized-workers, last visited on 1-02-2021.
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work on a contract or are employees who give daily wages to their families.®It
was pointed out that 62% of people were forced to borrow money for their daily

expenses. Some others reduced their expenses or used their savings.!°

3. KEY CHALLENGES FOR THE UNORGANISED SECTOR
Following are key challenges for unorganised sector.
3.1. Urban Unorganised Labour

e Working in very small, scattered units making the mobilization and
organization of such workers extremely difficult.

e Most of the workers are employed in low-technology, low-productivity,
and low-earning occupations.

e A large section of these workers has little education and poor skills or
are unskilled.

e Many of the workers, mostly women workers, are exploited in several
ways.

e Prevalence of child labour and its exploitation is a characteristic feature.

e Low living and unhygienic conditions are a characteristic feature of the

urban poor'?.

3.2. Rural Unorganized Labour: The jobs in rural areas, which are mostly
agro-based are scattered, seasonal and sequential in nature.

e Due to their typical nature of work, it is difficult to organize them.

9 Ayush Verma, Unorganised sector, problems of facilities, wages and job security, available at
https  ://blog.ipleaders.in/unorganised-sector-problems-facilities-wages-job-security/,  last
visited on 1-02-2021.

10 A.S. Jayanth, Pandemic hits unorganised sector hard, The Hindu (07/05/2020), available at
http://www.thehindu.com, last seen on 2-02-2021)
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e Dependence of rural labour on big landowners and money lenders for
credit, which results in bonded labour.

e There are wide urban-rural disparities regarding education, health,
working and living conditions, and essential commodities available at
the fair price shops.

e There is no scheduled work and hence no fixed hours for any job.

e Lastly, the crucial issues arise primarily due to inadequate legal
documentation and agreements between the informal sector employer

and employee.!?

4. IMPACT OF COVID19 ON EMPLOYMENT OF WORKERS

4.1. Impact on salaried employees:

Centre for Monitoring Indian Economy is an independent body that measures
and tracks economic indicators, has reported that salaried jobs took a big hit
during the COVID-19 lockdown, with the estimation of total loss of 18.9 million
during April 2020-July 2020. Firstly, as per corporate filings from 40 reputed
BSE 100 companies for the quarter ended June 2020, employee costs reduced
sharply in the services sector and non-essential manufacturing. Secondly, a
closely related data point was a sharp rise in withdrawals by Employees’
Provident Fund Organization which is again limited to organized sector

employees®.

2Mohit Tanwar, Aman Agnihotri & Dev Sareen, The Tragic Status Quo of Unorganised Labour
Sector in India, available at https://www.latestlaws.com/articles/the-tragic-status-quo-of-
unorganised-labour-sector-in-india-by-mohit-tanwar-aman-agnihotri-dev-sareen/, last seen on
1/02/2021.

Bwhat Job Losses in the Formal Sector Tell Us About the Lockdown's Impact on Economy, The
Wire

available at https://thewire.in/economy/job-losses-formal-sector-lockdown-impact-
economy-coronavirus-cmie, last seen on 12/02/2021.



4.2.Culture of Work from Home:

The term work from home is not new in the Indian employment statutes and
businesses are silent about the work from home concept. Due to the nature of
COVID-19 lockdown and to promote social distancing, various state
governments and central governments had issued various advisories for
promoting work from home. Accordingly, there is the flexibility provided with
the employers to allow or not allow its employee to work from home, and they

particularly specify their own guidelines for the same.
4.3. Reduction in Pay

During Covid19 pandemic, employers had reduced the pay of employees, which
is an irreparable loss to many families. Therefore, it is fair on the part of the
employer to implement pay-cuts universally, without any discrimination and

especially not in the form of punishment to any specific employee.'*
4.4. Layoff and Retrenchment

The COVID-19 pandemic had a massive impact on the Indian aviation sector in
2020 and major airlines facing losses and challenging times laid-off employees,
sent them on leave without pay/cut their salaries'®. During lay-off, the workman
continues to be in the employer's employment but at reduced pay. Eligible
workman category employees can get compensation at up to 50% of basic salary

14 Rudra Srivastava, COVID-19: Our Take on Employment Issues in India, S&P blog, available
at https:// singhania.in/blog/covid-19-our-take-on-employment-issues-in-india,
last seen on 12/02/2021.

15 COVID-19 had massive impact on Indian aviation sector in 2020 Business Insider, available
at https :// www .businessinsider in/india/news/covid-19-had-massive-impact-on-aviation -
sector-in-2020, last seen on 21/02/2021.



and dearness allowances for lay-off. There was also a lot of government advisory

against the retrenchment of employees due to COVID-19.

5. COVID19 IMPACT ON UNORGANISED SECTOR:

5.1. Migrant workers

During the COVID-19 lockdown, migrant workers had suffered many hardships.
With economic activities being virtually out of gear due to the lockdown, almost
four crores of workers went jobless'’. They also had to face the problems of
shortages of food, suffered from a sense of isolation at their places of residence.
Hence, they thought to return their homes by whatever transportation means they
had. Some of them caught unsafe transportation means such as trucks and lorries
and thus met with a series of accidents on their way to homes*®. Although the
movement of Shramik trains to various destinations and special buses by the
government, the plight of workers did not end as they still underwent harrowing
conditions of their journey. The healthcare facilities to the migrant workers at

their workplaces have been very poor®®.,

5.2. Asha  (Accredited  Social Health  Activist)  workers

and Anganwadi workers:

Asha workers and Anganwadi workers have been indispensable during the
pandemic. The Code on Social Security, 2020 aims to cover formal and informal

18 Ibid

17 Lockdown in India has impacted 40 million internal migrants: World Bank, The Hindu
(23/04/2020) available at: https://www.thehindu.com/news/international/lockdown-in-india-
has-impacted-40-million-internal-migrants-world- bank/article31411618.ece, last seen on 6/ 03/
2021.

18 4 Policy Framework for India’s Covid-19 Migration, Bloomberg Quint, available at https
:/lwww. bloombergquint. com/ coronavi us-outbreak/a-policy-framework-for-indias-covid-19-
migration, last seen on 6/03/2020.

¥ 8C can’t ‘monitor’ walking migrants, but 12HCs have issued orders on food and shelter, The
Print, available at https://theprint.in/judiciary/sc-cant-monitor-walking-migrants-but-12-hcs-
have-issued-orders-on-food-and-shelter/424241/, last seen on 6/03/2021.



sectors under a social safety net, but it has not covered several categories of
workers, including Asha and Anganwadi workers. The Code on Wages also has
left this constituency out of its coverage, depriving employees of a fixed
minimum wage. Asha workers and Anganwadi workers has more potential to

generate employment, especially for women.?
5.3. Domestic Workers and Agriculture workers:

Domestic workers are the most vulnerable and invisible group amid the
unorganized workers. They are faceless and voiceless and also, they had suffered
a pay cut during the pandemic. Further, another problem with domestic and other
informal workers was not having enough ration, with only few workers received
free ration and direct benefit transfers from the government. Many of these
workers faced domestic violence while being confined at home, unable to
contribute to household resources?:. On the other hand, agriculture workers were
being forced to sell their wares at low prices because of non-availability of
proper markets and as a result of which farmers suffered huge loss.??

5.4. Street vendors and Home-based workers:

Street vendors have been severely hit across states. During the pandemic
lockdown, markets being shut down, and no means of income, so they had
become mobile vendors. On the other hand, home-based workers are concerned
about money and income during pandemic which massively affected on their

life and livelihood. Hence health is always less concern for them.)

20 Code red: labour, wages, security, Telegraph, available at https://www.telegraphindia.com/
/opinion/code-red-labour-wages-security/cid/1800437, last seen on 21/02/2021)

2L Jeemol Unni, Impact of Lockdown Relief Measures on Informal Enterprises and Workers,
available at https://www.epw.in/engage/article/impact-lockdown-relief-measures-informal-
enterprises-workers, last seen on 21/02/2021.

22 Sewa: Impact of Coronavirus on The Informal Economy, available at https: // www. wiego.
org//sites/default/files/resources/file/SEWA-Delhi-Covid-19-Impact.pdf, last seen  on
21/02/2021



5.5. Sex Workers:

The National Human Rights Commission identified sex workers as informal
workers in their advisory dated 7-10-2021 on “Human Rights of Women in the
context of COVID 19”. The National Human Rights Commission, in an attempt
to secure the rights of all women who have not been included and marginalized
during the Covid-19 pandemic, included sex workers as informal workers in
their advisory on ‘Women at Work.” The advisory asked the Ministries of
Women, Labour, Social Justice, Health, and Consumer Affairs in all states and
UTs to recognize sex workers as informal workers and register to avail the
benefits of a worker. This advisory is an important milestone in achieving

constitutional rights for sex workers?,
5.6. Transgender Workers:

The Covid19 lockdown has drastically affected the by India’s transgender
community because they were dependent on public spaces for earning money.
Since 2014, the hijra has been legally considered as a third gender, but crippling
stigma continues, and the community lives on the margins of society. The
Government of India announced various financial packages for its citizens
during the pandemic to meet financial crisis. However, the transgender workers

have been largely excluded, which is a clear violation of human rights.?

23 National Human Rights Commission recognised sex workers as informal workers, available
at https://www.gkseries.com/blog/national-human-rights-commission-recognised-sex-workers-
as-informal-workers/, last seen on 20/02/2021.

2 Joe Wallen Broke, Sick and Stigmatised: India's 'third gender' hijra in fight for survival
during pandemic, The Telegraph, available at https://www.telegraph.co.uk/ /global-
health/science-and-disease/broke-sick-stigmatised-indias-third-gender-hijra-fight-survival/, last
seen on 22/02/2021.



6. SOCIAL SECURITY TO ORGANIZED AND UNORGANIZED
WORKERS:

6.1. Importance of Social Security:

Social Security is an important and essential concept or design of human
society?®. In every society and at every time, some unfortunate persons suffer
for various reasons. They may not be having sufficient means to cover their
dependents, food, clothing, and shelter due to unemployment, etc. such persons
are to be protected or secured in their difficulties by society?®. The Indian
National Commission on labour, in its report (1969) says that “social security
has become a fact of life, and these measures have introduced an element of
stability and protection in modern life?’. As far as the coverage of social security
schemes are concerned, estimates from the survey show that 85 percent of
workers from non-farm sector belonging to the category of SC/ST and OBCs do
not have social security benefits. For the other category, the same works out to
75 percent and among the unorganized segment of the workforce, there is hardly
any coverage of social security schemes. Further, it is noted that the same for
SC/ST and OBCs are lower, and particularly in the latter, the coverage is less

than 80 percent?®.

Organized Sector: On the basis of the Constitution of India and ILO
Convention on Social Security (ratified by India in 1964), some of the
legislations have been enacted for social security for the organized sector such

%5 Vishnu Murhy Koormachalan, Law and social Security in India (Organised and unorganised
labour) 19 (2015).

% \/.Manmohan Reddy, The future of India, Quarterly Journal of India’s Resurgence (1997).

27 Ministry of Labour and Employment, Government of India, Report by National Commission
on Labour, 1969

28 3, Sakthivel and Pinaki Joddar, Unorganised Sector Workforce in India: Trends, Patterns and
Social Security Coverage, 41, No. 21, Economic and Political Weekly, 2107, 2114 (2006),
available at https://www.jstor.org/stable/4418266, last seen on 31/01/2021



as Employees Compensation Act, 1923,%° Employees’ State Insurance Act,
1948, Maternity Benefit Act, 1961, Employees’ Provident Fund and
Miscellaneous Provisions Act, 1952, Payment of Gratuity Act, 1972 etc.°

6.2. Following are the various labour legislations which provides social
security to the workers:

6.2.1. Unorganized Workers Social Security Act 2008:

In the era of globalization, liberalization, privatization, the country has been a
crucial change in the business environment and nature of employment. These
changes created many issues in social security measures. The Ministry of Labour
and Employment, to ensure the welfare of workers in the unorganized sector,
which, inter-alia, includes handloom workers, fishermen, and fisherwomen,
toddy tappers, weavers leather workers, plantation labourers, beedi workers, has

enacted the Unorganized Workers® Social Security Act, 2008.5!
6.2.2. The Contract Labour (Regulation and Abolition) Act, 1970:

The Contract Labour (Regulation and Abolition) Act, 1970 (CLA) aims to
protect the interests of contract labourers who indulge in all forms of contract

labour in individual establishments and its abolition in certain circumstances.

6.2.3. The Inter-State Migrant Workmen (Regulation of Employment
and Conditions of Service) Act, 1979:

29 palak Lotiya , Social security legislations in India, available at https : // paycheck . in / career
tips / work and pay /social-security-legislations-in India #: ~: text = Drawing % 2 0 from % 20
the % 20 Constitution % 20 of, and
%20Miscellaneous%20Provisions%20Act%2C%201952%2C, last seen on 4/02/2021.

30 Employment, Vikas pedia, available at http:www.vikaspedia.in, last seen on 12/02/2021.

81 Unorganised Sector, Vikas Pedia, available at https://vikaspedia.in/social-
welfare/unorganised-sector-1/unorganized-sector-informal-sector, last seen on 1/02/2021.



The ISMW Act1979 was brought as the Contract Labour (Regulation and
Abolition) Act, 1970 witnessed as insufficient with respect to contract workers
and failed to curb the malpractices of principal employer /sardar//contractor
khatedars, etc.

6.2.4. Building and Other Construction Workers Welfare Fund under
the Building and Other Construction Workers (Regulation of
Employment and Conditions of Service) Act, 1996(BOCW (Relief

to Construction workers):

During pandemic, the government announced relief package for construction
workers of Rs 1 lakh 70 thousand crores under Pradhan Mantri Garib Kalyan
Yojana. It aimed to provide financial assistance to ease people's suffering,
especially farmers, women, construction workers, old age, etc., and to reduce
the risks of the construction workers, the Government directed the use of the
BOCW Act.*

6.2.5. New Labour Codes:

The four labour legislations were replaced by The Code on Wages Act 20193 ,
which are namely Minimum Wages Act, 1948; Payment of Bonus Act, 1965;
Payment of Wages Act, 1936 and Equal Remuneration Act, 1976.3*Recently, the
Parliament has passed three Labour Codes, namely Code on Social Security
2020, Industrial Relations Code 2020, Occupational Safety, Health and Working
Conditions Code 2020. While the government proposes to increase the scope of

32 Animesh Upadhyay & Shashank Pandey, Labour Laws And Migrant Workers During Covid-
19, SCC Online, available at https://www.scconline.com/blog/post/2020/04/15/labour-laws-
and-migrant-workers-during-covid-19, last seen on 1/02/2021)

3 The Code on Wages Act 2019 prohibits employers from paying workers less than the
stipulated minimum wage. Further, minimum wages must be reviewed and revised by the central
and state government at an interval of not more than five years.

3 A guide to minimum wage India 2021, Indian Briefing, available at https://www.india-
briefing.com/ /news/guide-minimum-wage-india-2021-19406.html/, last seen on 22/02/2021.



social security by including inter-state migrant workers and gig workers and it

has also proposed measures that will provide greater flexibility to employers to

hire and fire workers without permission of government. In the changed

economic scenario post-COVID-19 pandemic, these codes make significant

changes to the regulation of labour and the employer-employee relationship in

many ways.

7. GOVERNMENT POLICIES AND SCHEMES:

Following are some Government Policies and schemes:

National Policy on Skill Development: Knowledge and skills are the
driving forces of social development and economic growth for any
country. Countries with better and higher levels of skills adjust more

effectively to the challenges and opportunities of the world of work.

Safety, Health, and Environment at Workplace: The Constitution of
India incorporated provisions for the citizens' rights under fundamental
rights. On the basis of the Directive Principles as well as international
instruments, Government is taking measures to regulate all economic

activities for the health risks and management of safety at workplaces.

National Policy on HIV AIDS: The HIV/AIDS epidemic forms one of
the most formidable challenges to development and social progress. The
epidemic exacerbates inequality and poverty and increases the burden on
the most affected people in society, i.e., women, the elderly, children,

and the poor.

Occupational Safety, Health, and Working Conditions Code 2020: OSH
Code has expanded the scope of inter-state migrant workers to cover

% C.S. Megha, New Labour Codes, 2020, available at http:www.legalserviceindia.com, last seen
on 12/02/2021.



therein the workers engaged or recruited by an employer directly, from
one state to another state for employment in his establishment.*

v.  The National Child Labour Policy: The policy was proposed to
rehabilitate the children withdrawn from employment, thereby
decreasing the incidence of child labour in areas of known concentration
of child labour®’.

vi.  Atmanirbhar Bharat Abhiyan Yojana: During pandemic, the central
government had announced the Self Dependent Plan Package. This
package launched throughout the nation to fight against the ongoing
COVID 19 epidemic crises®®.

8. JUDICIAL ACTIVISM DURING COVID19 PANDEMIC:

Indian Judiciary played a crucial role in the progress of modern jurisprudence
and made a significant contribution in protecting the interests of vulnerable
sections of society which reflects from several decisions in suo moto action, by
interpreting the right to life liberally which are as follows:

8.1. Rights to Livelihood:

Livelihood includes basic shelter, food, education, occupation, and medical care.
The right to livelihood can have broad meaning to it as it is the most crucial right

when it comes to human life and dignity. In Olga Tellis v. Bombay Municipal

3 S. 2(zd), Occupational Safety, Health & Working Conditions Code, 2020, defines “inter-state
migrant worker” means any person who is recruited by— (i) an employer in one state for
employment in his establishment situated in another state; or (ii) through a contractor in one
state for employment in an establishment in another state, under an agreement or other
arrangement for such employment and draws wages not exceeding the amount notified by the
Central Government from time to time.

37 Policies for Unorganised sector, Vikas Pedia, available at https://vikaspedia.in/social-
welfare/unorganised-sector-1/policies-for-unorganised-sector, last seen on 5/02/2021.

% Aatm Nirbhar Bharat Abhiyan Yojana 2021: Online Application, Benefits, Eligibility,
available at http://www.sarkariyoujana.in, last seen on 12/02/2021.



Corporation,® the court ruled that the right to life under Article 21 of the
Constitution includes the right to livelihood; therefore, no person can live
without the means of livelihood. This case has settled principle on right to
livelihood. During pandemic, the court pointed out that workers migrate because
they have no means of livelihood in the villages, and there is nexus between life
and the means of livelihood. However, it is a hard reality in case of the migrant

who were deprived of such rights.
8.2. Abolition of Bonded Labour:

Bonded labour flourishes because of poverty and widespread caste-based
discrimination. Limited access to justice, education, and jobs for discriminated
groups makes it difficult to get out of poverty.*® Judiciary has played important
role in releasing bonded labours, and further, court has also highlighted on right
to live with human dignity in Bandhua Mukti Morcha v. Union of India*. The
court held that whenever the PIL is initiated alleging the practice of bonded
labour, then government requires to accept it as the circumstances and to
examine the crucial issues of labour and make attempts to protect the labours
and eradicate the practice of bonded labour.*?Further, the bonded labourers
should be identified and released and on release they must be suitably
rehabilitated.**Even during pandemic many PIL were filed and big challenge
before court was protecting the rights of labours. The Uttar Pradesh had
suspended the labour laws by passing ordinance temporarily during pandemic.

Hence it can be said that Bonded Labour case is well established on concept of

39 Olga Tellis v. Bombay Municipal Corporation AIR 1986 SC 180. See: Delhi Development
Horticulture. Delhi Administration Delhi AIR 1992 SC 789 the Supreme court ruled that broadly
interpreted and as a necessary logical corollary, right to life would include the right to livelihood
and, therefore, right to work.

40 What is bonded labour? available at https://www.antislavery.org/ slavery-today/bonded-
labour/, last seen on 21/02/2021.

41 Bandhua Mukti Morcha v. Union of India 1984 SCR (2)67.

42 Art. 23, the Constitution of India.

43 Neerja Choudhary v. State of MP 1984 3 SCC 243.



right to live with human dignity which directly flows from Art.21 of the Indian

Constitution.
8.3. Right to Minimum Wage:

Migrant and contract labourers do not have choice but to accept any work that
come in their way, even if the remuneration offered is less than the
minimum wage. But now the new Code on Wages Act 2019 is the ray of hope
for many labourers. The Code on Wages Act 2019 prohibits employers from
paying workers less than the stipulated minimum wage. Further, minimum
wages must be reviewed and revised by the central and state government at an
interval of not more than five years*. In Peoples’ Union for Democratic Rights
v. Union of India®, it was held that service or taking of labour of any person for
payment less than the mentioned minimum wages is an infringement of
fundamental rights to such labourer while excising the scope and ambit of
Article 23 of the Constitution of India. In Delhi Jal Board v. National Campaign
for Dignity and Rights of Sewerage and Allied Workers,*® the Hon’ble Apex
Court focuses the fact that “neither the legislators nor those entrusted with the
responsibility of implementing laws for safety of informal workers have put in
place sufficient mechanism for contractors or the protection of persons
employed to whom services meant public at large are outsourced by State and/or
its Agencies/Instrumentalities for making workers, which are dangerous and
harmful to life nor have they made provision for reasonable or payment ,
compensation in the event of death”. Furthermore, the approach of the Hon’ble
judiciary shall be taken into the consideration by referring to one more drastic

judicial pronouncement in the case of N Krishna Devi v. Vishnu Mitra®’, it was

44 Supra 33.

4 Peoples’ Union for Democratic Rights v. Union of India AIR 1982 SC 1473.

46 Delhi Jal Board v. National Campaign for Dignity and Rights of Sewerage and Allied Workers
(2011) 8 SCC 568.

4N Krishna Devi v. Vishnu Mitra AIR 1982 Raj 281.



held that “the concern of judiciary for protecting the labour rights and to enforce
the socio-economic justice is very well expressed in different cases relating to
informal sector. However, during Covid19 lockdown judiciary was silent on the
suspension of labour laws in the U.P. wherein such situation force labourers into
bonded labour as employers were able to pay them below minimum wage

amount.
8.4. Right to Health:

The right to health includes the right to live in a clean, hygienic, and safe
environment, and medical care to protect the health and vigor of a worker while
in service or post-retirement have been held to be a fundamental right under
article 21 of the Constitution and therefore this right cannot be taken away by
labour legislation. “¢ Amid Covid, fundamental right to health includes
affordable treatment*® hence every state has a responsibility to provide the
minimum condition ensuring human dignity. Moreover, it can be said that
covid19 test must be done at the option of citizens irrespective of private hospital
or government hospital as it is a fundamental right wherein state cannot interfere
in such matters. In Ganta Jai Kumar v. State of Telangana®®, PIL wherein the
petitioner challenged the Government Order wherein the State of Telangana did
not permit well equipped private hospitals and diagnostic centers to conduct
diagnostic tests for COVID-19 and to accept patients for isolation and treatment,
the Division Bench of M.S. Ramchandra Rao and K. Lakshman, JJ., held that
the Government Order is not only violative of Arts. 14 and 21 of the Constitution
and also the principles of natural justice, as it is not a reasoned Order. Further,

48 Occupational Health and Safety Association v. Union of India (2014) 3 SCC 547.

49 The Supreme Court said it is a war against Covid-19, which needs government-public
partnership to make Covid treatment affordable for the common people. The top court
emphasised that fundamental right to health includes affordable treatment. Right to health is a
fundamental right guaranteed under Article 21 of the Constitution of India.

%0 Ganta Jai Kumar v. State of Telangana 2020 SCC Online TS 482.



it was also held that the State cannot force its residents to make their testing done
only in Government designated hospitals, especially when the people are willing

to pay for the tests conducted by ICMR approved private hospitals.
8.5. Right to Food:

The right to food is a basic human right. It protects the right of all human beings
to live with dignity, malnutrition, food insecurity, and freedom from hunger. The
right to food is protected under humanitarian law, and international human rights
and the correlative state obligations are well-established under international
law.>! In Human Rights Alert & another v. State of Manipur & others,>? the main
issue involved in this case was the distribution of Essential Commaodities to
beneficiaries. The court highlighted that all the fair shop owners-maintained
records in the form of entries made in the ration card to show the actual
distribution of food, and all noncard holders also shall be given rice free of cost;

therefore, it can be said that human right includes right to food too.
8.6. Migrant Workers Right:

All persons, irrespective of their nationality, legal, race or status, are entitled to
basic human rights and basic labour protections including migrant workers and
their families. Migrants are also entitled to certain human rights and protections
specifically linked to their vulnerable status. Lockdown in India had impact on
millions of migrant’s workers. Lack of food, basic amenities, fear of unknown,
loss of employment and lack of social support were major reasons for struggle

in this huge part of population®. The judiciary has also not protected itself in

°1 Jean Ziegler, Right to food, available at http://www.righttofood.org/work-of-jean-ziegler-at-
the-un/what-is-the-right-to-food/, last seen on 21/02/2021.

52 Human Rights Alert & Anr. v. State of Manipur & Ors., High Court of Manipur, PIL No.
11/2020 (Manipur High Court, 13/05/2020)

58 Human Rights and Migrant Workers available at https://www.pdhre.org/rights/migrants.htm,

last seen on 21/02/2021



glory by failing in its duty to safeguard the dignity and rights of migrant labour,
citing the ground of non-interference in the policy during pandemic.>In re
Problems and Miseries of Migrant Labourers®, Court took suo moto cognizance
of the problems and miseries of migrant labourers who had been stranded in
different parts of the country.” The three-judge bench of Justices Ashok
Bhushan, Sanjay Kishan Kaul, and MR Shah issued directions to the Central and
State Governments to protect fundamental rights of migrant workers. Further the
Supreme Court allowed Human Rights body NHRC to intervene and to elevate
the plight and miseries of standard migrant workers due to pandemic induced
nationwide lockdown and also to ensure that their Human Rights are not
violated. NHRC sought a direction for implementation of the Interstate Migrant
Workmen Regulation of Employment and Conditions of Service Act, 1979 to
ensure that migrant workers are provided with the journey allowance and it was
urged that medical facilities and nutritious food should be made available in
shelter homes and state should be directed to identify the industry in which the
migrant labour is working. However, NHRC said that the identification of
industry will aid the state in creating schemes for the migrant workers and in the
preparation of a state wide database. The NHRC in its long-term suggested
measures proposed that a special provision be inserted in the law on interstate
migrant workers to deal with emergency situations like covid-19, natural

disasters®®.

8.7. Right to Freedom of Movement:

5 Chitranjali Negi, Human Rights Violations of Migrants Workers in India During COVID-19
Pandemic, available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3629773, last seen
on 21/02/2021.

5 In re Problems and Miseries of Migrant Labourers, Writ Petition (Civil) No(s). 6/2020,
(Supreme Court 26/05/2020).

% Suman Doval, Covid-19: Define social security for migrant workers Opinion, Hindustan
Times (04/04/2020), available at https://www.hindustantimes.com/analysis/address-the-gaps-
to-help-migrant-workers-during-this-crisis-opinion/story-1TTIFickk6Ix5L4nGYDZBN.html,
last seen on 27/08/2020.



Freedom of movement is a human right protected by domestic laws and
international treaties, in M.L. Ravi v. The Chief Secretary, Govt. of TN &
Others®’, Petition filed under Article 226 of the Constitution of India asking for
a Writ of Mandamus directing to issue guidelines to the police personnel not to
infringe the human rights during the curfew for COVID-19 control. Freedom of
movement is a basic right under Indian Constitution which has been curtailed
during health emergencies, and police had treated the common people inhuman
way. Therefore, it can be said that police must be aware of duties in case of

emergencies without violating human rights.
8.8. Rights of Transgender:

Bombay high court had directed the social justice department of the state
government to consider a representation by the transgender community to
decrease their physical and financial sufferings during the Covid-19 lockdown.
A transgender activist from Mumbai, Vikram Shinde had filed a PIL for judicial
interference contending default of the state and Centre to acknowledge and
remedy the deplorable living condition of many members of the already
marginalized community. The PIL stated that no welfare scheme has been

announced by the Centre or state for the transgender people.*®

8.9. Right to Decent Burial:

5 M.L. Ravi v. The Chief Secretary, Govt. of TN & Ors., Writ Petition No. 7418/2020 &
7426/2020 (05/05/2020).
%8 Swati Deshpande, Maharashtra to decide on representation from transgender community

during pandemic: Bombay HC, Times of India (30/06/2020), available at
https://timesofindia.indiatimes.com//city/mumbai/maharashtra-to-decide-on-representation-
from-transgender-community-during-pandemic-bombay-hc/articleshow/76713141.cms,  last
seen on 22/02/2021.



The COVID-19 pandemic has not only presented a financial crisis, health, and
safety but also a crisis of faith in the final journey of humans®®. Meghalaya High
Court directed the state government to sensitise public, especially where the
burial or cremation grounds are situated, to avoid any further unfortunate
incidents. Our judiciary, on several occasions, stood for right to burial with
‘dignity’ and further clarified that a corpse must be treated with the same dignity

as a living being®.

9. CONCLUSION

The majority of employees in the country are from an unorganized sector who
work without adequate facilities in extreme conditions. For economic and social
growth, support and security for unorganized sector workers are significant. The
existing social security laws in India are not adequate to cover the entire working
force in the organized sector in terms of their recognition or protection, however
in regard to the informal sector of workers they should be granted with pension
during the rainy season, accidents relief, natural mortality allowance, maternity
leave benefits education assistance for children for higher education. Indeed, it
is a well-settled principle that the rule of law must be respected. The human
rights and dignity of the organized and unorganized labours must be upheld and
protected to ensure social security during this pandemic.

% The Right to Life is a broad concept, which states that no person shall be deprived of his/her
life or liberty or property, except according to procedure established by law.

80 COVID-19 Let’s not deny the right to a decent burial, money control, available at
https://www.moneycontrol.com /news/ opinion/covid-19-lets-not-deny-the-right-to-a-decent-
burial-5218391 .html, last seen on 21/02/2021.



DOMESTIC WORKER RIGHTS VIOLATION DURING COVID-19
LOCKDOWN: NEED FOR LABOUR LAW PROTECTION

Prof. V. Sudesh”
Abstract

The lockdown saw rise in the atrocities against women. The conditions of
domestic workers majorly of which are women deteriorated considerably. 91%
of the workers didn’t receive their wages during the lockdown. The domestic
workers fall under the unorganized sector, so the working of the unorganized
sector needs a revisit, in order to secure them their rights and to avoid a similar
situation arising in future. The problems faced by domestic workers aren’t new,
they have always been subjected to exploitation, forced to work at reduced
prices, poor working conditions, lack of welfare benefits, Covid-19 just added
to the ever-existing problem. Constitutional protection is given to domestic
workers, on the international front, the ILO is also consistently working to
realize rights of domestic workers. Several legislations have come into force but

the need of comprehensive and uniform legislations is the need of time.

1. INTRODUCTION

An accepted norm in the contemporary household is the employment of
domestic workers as daily help to assist the family members. However, an
unprecedented pandemic situation caused by the covid-19 virus has brought
untold miseries to the domestic workforce in the informal workforce. Several
NGOs have now narrated the problems faced by domestic workers during the
covid-19 lockdown. As per a survey conducted, 91 % of workers did not receive

their wages during the covid -19 pandemic lockdown, and 50 % of the domestic

* Prof of Law, Former Chairman and Principal, University Law College, Bangalore University,
Bengaluru.



workers above the age of 50 lost their jobs in Bengaluru.® Needless to mention
that the situation may not be any better elsewhere in India. This unprecedented
situation calls for a re-look at applying the existing labour laws vis-a-vis the

domestic workers.

2. UNDERSTANDING DOMESTIC WORK SECTOR: ITS ROLE &
SIGNIFICANCE

Among the various segments of the informal sector in India, the workers
who receive a meagre income and suffer from numerous problems are domestic
workers?. In informal sector activities, the occupation that gets many women
and girls into employment is the domestic work sector. The domestic workers
are the ones who substitute homemaker's unpaid repetitious, routine, mind-
numbing domestic obligations. Development in science and technology, change
in attitudes and aspirations, social structures, family living patterns, and
education has played a pivotal role in transforming womens’ work. Women who
are juggling at work with hectic schedules, stress, and tension to balance both
work and home would be relieved if someone could offer a little help and that
someone is the domestic women worker who substitutes them for paid
employment.® The domestic workers perform various tasks such as cleaning,
washing clothes, dusting, mopping the floor with toxic chemicals, caring for
children, cooking, caring for the elderly and the disabled, and often more.
Globally domestic workers account for more than 90 % of the total workforce,

in a large proportion dominated by women and girls.

'Domestic Workers' Rights Union, Bruhat Bangalore Gruhakarmika Sangha, and the
Manegelasa  Kaarmikara ~ Union,  The Hindu  (16/06/2020), available at
https://www.thhindu.com, last seen on 12/4/2021

2 Dr. Madhumathi. M., Migration for Domestic Work: A Case of Female Domestic Workers in
Bangalore, 2(1) International Journal of Social Science and Interdisciplinary Research 48 (2013)
3 Vinita Singh, Women Domestics- workers within Households, 15 (1% ed, 2008).



'‘Work" in the domestic work sector does happen in a private household,
conventional place, or the owners' homes. The term 'workplace' is defined as a
location or building where people perform physical or mental work to earn a
living. The work environment in the domestic work sector is highly informal,
characterized by the casual contractual relationship between the employer and
the domestic women worker. The domestic work sector is also a handful supplier
of migrant workers within and outside the country.* As a migrant worker, she is
subject to all forms of problems such as immigration issues, seizing of passport,
ill-treatment by the employers, confinement within the household, health issues,
verbal abuses, socio-economic and psychological issues at the workplace in one
or the other form. The migrant workers flowing from rural parts of India to
metropolitan cities find employment in the domestic work sector for low wages
within the country. They are subject to endless violations of their fundamental
human rights as workers are often trafficked and exploited by the placement

agencies.

Domestic work has increasingly become part of the global division of
labour and is inextricably integrated within it. Domestic work in India, as
elsewhere, is characterized by poor working conditions, precarious employment
arrangements, class, caste and gender discrimination, lack of employment
benefits, lack of social security measures, lack of welfare and health benefits,
fear of losing jobs as contracts are informal. The above factors have severely
influenced the living and working conditions, thus depriving them of a decent
work environment by ensuring a guarantee for their rights, which ease the
burden of many households by taking up the jobs as domestic help. The domestic
servants hired by the houses, most commonly urban (poor, middle class, or

wealthy) households, give a large source of employment to the significant chunk

4 Philippa Smales., The Right to Unite, A Handbook on Domestic workers Rights Across Asia,
Asia Pacific Forum on Women, Law and Development 14 (2010).



of the workforces who are primarily unskilled, illiterate, and suffer from
poverty. The kind of improper working and living conditions that the domestic
workers are exposed to, demands a need for the study to understand their labour
rights and design an appropriate labour legislation to protect and promote the

rights of domestic women workers in India.

3. INTERNATIONAL LAW AND DOMESTIC WORKERS

The International labour jurisprudence has incorporated the core values
of labour rights in various international instruments and conventions adopted to
ensure protection to labourers against violation of their labour rights.
International labour human rights instruments proclaim fundamental labour
rights. Internationally the labour rights that find recognition in the international
Labour jurisprudence should be incorporated into the domestic system of every
nation to meaningfully protect and promote the rights of workers in both the

formal and informal sector employment.

The rights of domestic workers are protected through an international
mechanism such as Convention No 189° and Recommendation No 201 that
ensures the role of the state in promoting and protecting the rights of domestic
workers who make up a large part of the informal sector in the developing

countries.

4. CONSTITUTIONAL PROVISIONS FOR PROTECTION OF
DOMESTIC WORKERS IN INDIA

In the line of international principles, the Indian Constitution has also

embedded the principles of socio-economic justice in its fundamental rights and

directive principles of state policy.®Under Article 15(3) of the Indian

5 Domestic Workers Convention (No. 189), International Labour Organization, www.ilo.org.
SArt.14, Art. 15, Art. 16, Art. 39(a), Art. 39(d), Art. 42 & Art. 51(A) (e), the Constitution of
India.



Constitution, special protection is accorded to women because they belong to
weaker and the most vulnerable section of the society. Accordingly, women
workers in general and domestic women workers shall be provided with basic
rights to entail special protection to be treated with due respect and dignity as
per the provisions of the Indian Constitution. The worth and value of their work
should be recognized and rewarded. However, domestic work, largely
dominated by women and girls, is denied recognition as workers, afforded no
legal protection, and thus deprived of their rights as workers.

5. WORKERS’ RIGHTS

Consistent efforts by the International Labour Organization (ILO) since its
establishment in 1919 have realized several rights of workers transplanted into
several domestic labour legislation among ILO member nations. Though there
is no unanimity on considering all workers’ rights as a human right, ILO has
recognized four labour rights as core or fundamental labour rights such as i)
freedom of association and bargain collectively, ii) freedom from forced labour,
iii) freedom from discrimination at work and iv) freedom from child labour.” In
so far as domestic workers are concerned, all of the above core rights are
generally violated. In recent times a few NGOs and associations have been
pressing for a legal solution to the violation of the rights of domestic workers.
However, in the absence of any legal force to bargain, the domestic workers, in
general, remain without any legal support. In the backdrop of the ILO core
labour rights, the violation of the following rights of domestic workers is
identified viz., lack of job security, no timely payment of wages, non-payment
of minimum wages, no leave or holiday, no medical care, no protection against

discrimination and sexual exploitation.

" Introduction Labour Rights, human rights 137(2) International Labour Review 127 (1998)



6. THE DOMESTIC WORKFORCE AND THE DOMESTIC WORKER

The enormity of domestic workers' problems can only be realized if we
look into the statistics of the domestic workforce. According to ILO, the total
workforce of migrant domestic workers is 11.5 million (based on "Global
estimates on migrant workers," 2015, by Maria Gallotti, ILO Labour Migration
Branch).®2 Despite the government not maintaining any data on the total
domestic workers in India, it is estimated, according to some reports available
on the web, that 39 lakh people are employed as domestic workers.® Therefore,
it is natural to deliberate on the legal status of domestic workers, the majority of

whom are undoubtedly women.

Domestic workers are part of the informal work sector in both developed
and developing countries. Therefore, the applicability of labour laws is a
problematic issue, leaving the domestic workforce without any legal protection
of their rights. A problem identified in extending the application of labour laws
in the Indian context covering the domestic worker is the definition of domestic
work and domestic worker. The challenge in defining domestic workers arises
from the fact that employment is the private household of the employer. The
opinion expressed by researchers in the area of the domestic workforce indicates
that the term 'domestic work’ is being understood as employment for work,
which is based upon the nature of the place of employment. In this regard, the
Unorganised Workers' Social Security Act, 2008 (Act No. 33 of 2008)° under
section 2 (n) defines a 'wage worker," which includes a domestic worker. The

definition is as follows:

8 Maria Gallotti, ILO Labour Migration Branch, Migrant Domestic Workers Across the World:
Global & regional estimates, 2015, https://www/ilo.org, last seen on 12/04/2021.

® Ministry of Labour & Employment, Government of India, National Policy on Domestic
Workers, available at www.pib.gov.in, last seen on 07/01/2019.

10 Unorganised Workers' Social Security Act, 2008- An Act to provide for the social security
and welfare of unorganised workers and for other matters connected therewith or incidental
thereto.




(n) "wage worker" means a person employed for remuneration in the
unorganized sector, directly by an employer or through any contractor,
irrespective of place of work, whether exclusively for one employer or for one
or more employers, whether in cash or in-kind, whether as a home-based worker,
or as a temporary or casual worker, or as a migrant worker, or workers employed
by households including domestic workers, with a monthly wage of an amount
as may be notified by the Central Government and State Government, as the case

may be.

A comprehensive definition of domestic worker and domestic work is perhaps
provided under the "Domestic Workers Regulation of Work and Social Security
Bill 2017", prepared by National Platform for Domestic Workers, New Delhi,
(NPDW)! | which is as follows:

"Domestic worker means any person engaged in domestic within the
employment relationship (Article 1(b) of the ILO definition Convention-189)

"Domestic work means work performed in or for household or households."

From the above definitions, it is stated that the fundamental nature of
domestic work and the domestic worker is that it is informal employment in a
private household, and the terms and conditions of work are not fixed. Domestic
workers, especially women workers, are the marginalized section of society.
They are unheard, unprotected, and uncovered by various pre-existing labour
laws due to certain fundamental innate constraints in interpreting provisions
relating to the employer and employee relationship, the ownership of the
enterprises, the workplace, and so on. During the covid-19 induced lockdown, it
was common to find that domestic workers who, until the pandemic stuck, made
the life of many households comfortable, were fired at will without any

monetary compensation for losing the job. Even before the covid-19 lockdown,

1See. https://www.nirmane.org, last seen on 12/04/2021.




Domestic workers in India, as elsewhere is characterized by poor working
conditions, precarious employment arrangements, class, caste and gender
discrimination, lack of employment benefits, lack of social security measures,
lack of welfare and health benefits, fear of losing jobs as contracts are informal.

The above factors have severely influenced the living and working
conditions, thus depriving them of a decent work environment by ensuring a
guarantee for their rights, which ease the burden of many households by taking
up the jobs as domestic help. The challenges to address the problems of domestic
workers post covid-19 pandemic may be identified as follows:

e Contractual identification of terms and conditions of employment with
particular emphasis on employer-employee workplace relationships.

e Extending health and social security safeguards.

e Preventing gender discrimination and abuse at the workplace.

e Method of guaranteeing a timely wage and calculating minimum wage.

e Establishing a welfare board

e Dispute resolution mechanism.

The existing labour legislation such as the Maternity Benefits Act, 1961;
Industrial Disputes Act, 1948, the Factories Act 1948, Trade Unions Act, 1926,
Employees Compensation Act, 1923, the payment of Gratuity Act, etc., are
framed in a manner extending protection only for formal sector workers and do

not apply to the domestic workers.

7. CONCLUSION

The domestic work sector that primarily comprises of women who ease
many households’ burden by substituting their unpaid work at home is
mercilessly deprived of status and dignity and any legal protection. The labour
jurisprudence has its parameters for defining the term 'workman," 'Industry’ and

the formal relationship between employer and domestic worker. This block



prevents the application of labour laws to domestic women workers in India.
The under-estimated, unreported statistics and the gendered nature of work make
the domestic women workers invisible. Domestic women workers lack
organizational strength and voice to claim and exercise their labour rights. In the
absence of adequate and effective legislation for the regulation of protection of
rights of domestic women workers, they are dependent on their employer's sense
of fairness rather than on an accepted legal norm that recognizes their work as
decent work. Though several legislations such as the Unorganized Social
Security Act, 2008, Sexual Harassment against women at workplace
(Prevention, Prohibition and Redressal) Act, 2013 and Minimum wages
schedules notified in various states refers to domestic workers, there remains an
absence of comprehensive, uniformly applicable national legislation that
guarantees fair terms of employment and decent working conditions. The latest
in a series of efforts to address domestic workers' concerns are the two draft bills
brought out in 2008 by the National Commission for Women and the National
Campaign Committee of Unorganized Sector Workers in 2008. The latest report
prepared by Platform for Domestic Workers, Delhi, in the form of Domestic
Workers Regulation of Work and Social Security Bill, 2017, is also an important
step in the right direction. The policymakers, legislative bodies, and people need

to recognize an employment relationship in domestic work.



SOCIAL SECURITY VIS-A-VIS FUTURE OF WORK: ISSUES AND
CHALLENGES

Prof Durgambini Patel*

Abstract

Social Security being a wide encompassing term, the paper attempts to interpret
its meaning when used in statutory reference to unorganized workers, the
constitutional provisions and judicial decisions concerned therewith.
Undeniably, addressing the problems and issues of the unorganized sector in
light of challenges in future to the system of work is the foremost concern of the
time. The author mainly focuses on the enactment- the Unorganized Workers
Social Security Act, 2008 and critically evaluates the Act for not doing enough
justice to the purpose for which it came into force. The author concludes by
highlighting the importance of social security and suggesting how labour
legislations must be implemented for the benefit of the workers in anticipation
of changing nature of the future of work due to driving forces emerging from
technological revolutions and ever-changing nature of globalization.

1. INTRODUCTION

In India, out of the total workforce in labour, the unorganized sector is more in
number than the organized sector, which is quite evident. This paper traces the
evolution of the concept along with compiling various definitions and types of
the said term. Social Security being a wide encompassing term, the paper
attempts to interpret its meaning when used in statutory reference to unorganized
workers, the constitutional provisions and judicial decisions concerned

therewith. Undeniably, addressing the problems and issues of the unorganized

! Professor of Labour Law, Pune University MS

95



sector in light of challenges in future to the system of work is the foremost

concern of the time.

Apart from the constitutional provisions and judicial decisions, the author
mainly focuses on the enactment- the Unorganized Workers Social Security Act,
2008 and critically evaluates the Act for not doing enough justice to the purpose
for which it came into force. The task of a critical study of existing laws on social
security is needed due to the fact that we are slowly but steadily proceeding
towards a mass casualization of the workforce and the future of work is full of
complex problems and challenges.

The author concludes by highlighting the importance of social security and
suggesting how labour legislations must be implemented for the benefit of the
workers in anticipation of changing nature of the future of work due to driving
forces emerging from technological revolutions and ever-changing nature of
globalization. The industrial revolution is predominantly information and
digitization based but has certain underpinnings namely first, contractual labour
in both standard and non-standard jobs, secondly, out shoring- outsourcing-
reshoring of labour, thirdly, adoption of ‘crowd work’ or gig work/ on-demand
work and lastly the impetus to regulatory Darwinism (evolution and change)
through market dictated self- regulation. The above-mentioned factors
significantly impact the formalization of the unorganized sector leading to a
major crisis in the economy in future. If this issue is not addressed in time it will
lead to a grave situation wherein the working class will be denied social justice,
basic human rights and will remain economically vulnerable and socially
deprived. There will be concentration of wealth in the hands of few, leading to
a chaotic condition and stagnate circulation of money, which is needed for a

sound economic system.



The workforce of the unorganized sector is dominant in number as compared to
the workforce of the organized sector in India. Out of the total workforce
comprising of 47 crore workers, 8 crore workers are in the organized sector
while the remaining 39 crore are in the unorganized sector.?The characteristics
of this sector usually include non-ability to pursue basic interests due to
economic, social, or seasonal employment constraints. They are also not
exposed to the employment benefits and social security which are available to

the organized sector under various legislations.?

The process of socio-economic development of India though depends on the
organized sector quantitatively but its qualitative aspect of development depends
largely on the unorganized sector. The unorganized sector is also known as
informal, unregulated, unprotected, sweated or traditional or household or
enumerated sector.*In today’s time, social security is being viewed as a major
part of the development of industrialization to an increasing extent, as it
undoubtedly helps to cater a more involving attitude to face the consequent

structural and technological changes of globalization.

With globalization, the new class that emerged called as ‘precariat’® faces threats
from being unemployed, marginalization, lack of ‘decent work,’ casualization
of labour and changing contours of ‘future of work.” The existing social welfare
schemes need to advance the rights of the precariat class in a particular sense of
social security protection i.e., social risks such as sickness, injury, etc. and risks
that may cause unwarranted destitution. The social security schemes in India

primarily exclude the unorganized sector workers directly impacting the

2 Ministry of Labour & Employment, Government of India, Report of the Working Group on
Social Security for Twelfth Five Year Plan (2012-2017), www.planningcommission.nic.in.

3 1bid.

4 International Labour Organization, Employment, Income and Equality - A Strategy for
Increasing Productive Employment in Kenya, Geneva, 1972.

5 People whose employment and income are insecure, especially when considered as a class.



unorganized workforce, without them having any substantial improvement in
skills, efficiency, wages, working conditions or any improved welfare measures
to this sector. Under these circumstances, the goal of reaching the status of a

developed economy would remain a mirage for India.

In spite of these constant reminders, the fact remains that till the framing of the
much-awaited Unorganized Workers’ Social Security Act, 2008, the dream of
providing social security to an overwhelming amount of poor and vulnerable,
unorganized working population was farfetched and is still not wholly fulfilled
to its spirit. The necessity of social security is implicit specifically in the
Directive Principles of State Policy of the Constitution of Indian, where labour

welfare legislations emanate.

2. THE CONCEPT OF AN UNORGANIZED SECTOR

The concept of an unorganized sector was not as popular and spoken of until the
early 1970s. The World Employment Programme Missions conducted by the
International Labour Organization (ILO) in various countries aided this study.®
These efforts primarily underlined and focused on the development strategy
based on the economic growth of a country, considering employment conditions
as a pathway to achieve the goal of economic upliftment.’British economist,
Keith Hart in his detailed study on urban Ghana highlighted the plight of the
rural workforce in the urban scenario and how they had to work in an
unorganized setup due to lack of necessary skill.® He then devised the term

informal sector in 1971.°Ever since then the unorganized sector and its

6 Unorganized workers in India: Issues and Concerns, Shodhganga,
http://shodhganga.inflibnet.ac.in/bitstream/10603/76677/12/12_chapter%?205.pdf, last seen on
2/11/2018.

"R.S. Tiwari, Informal Sector Workers: Problems and Prospects, (2005).

8 Kishore.C. Samal, Growth of Informal Sector in India (2013).

9 Kanak Kanthi Bagchi and Nirupam Gobi, Social Security for Unorganised Workers in India,
22 (2012).



conditions have been a crucial and inevitable topic of discussion in the area of

labour laws.1®

The term unorganized sector when used in the Indian context refers to the
definition given by the National Commission for Enterprises in the Unorganized
Sector (NCEUS)- “Unorganized workers consist of those working in the
unorganized enterprise or households, excluding regular workers with social
security benefits and the workers in the formal sector without any employment/

social security benefits provided by the employer.”

According to The Unorganized Workers’ Social Security Act, 2008
‘Unorganized Sector’ is defined as: “an enterprise owned by individuals or self-
employed workers and engaged in production or sale of goods or providing
service of any kind whatsoever, and where the enterprise employs workers, the

number of such workers is less than ten."*?

Unorganized sector can be further broadly divided into the following:

Agriculture workers-The First Agricultural Labour Enquiry Committee (1950-
51) classified them into two categories- attached and casual labourers. The first
category is the people who are attached to some cultivator household on the basis
of a written or oral agreement of permanent and regular nature.*® They have no
freedom to work other than what the landlord directs those workers, similar to

domestic workers in the household set-up.

10 Ministry of Labour and Employment, Government of India, Report by Second National
Commission on Labour, 596-597 (2002).

1 National Commission for enterprises in the Unorganised Sector, Government of India, Report
on Conditions of Work and Promotion of Livelihoods in The Unorganised Sector 2007, available
at http://dcmsme.gov.in/Condition_of workers_sep_2007.pdf.

125, 2(1), Unorganised Workers’ Social Security Act, 2008.

13 jagranjosh.com, available at https://www.jagranjosh.com/general-knowledge/overview-of-
agricultural-labour-1446805160-1, last seen on 14/11/2018.



e Child Workers-This term is commonly interpreted in two different
forms. One is economic practice and the other is social evil. The former
is a gainful occupation which adds to the income of the family. The latter
emphasizes the social evil in the society where they were denied the
opportunities of education and other aspects to grow up as a balanced
adult and are made to work in harmful places.** This is a result of their

vulnerability and powerlessness.

e Contract Labour-It is one of the smaller forms of the unorganized sector
where a worker is employed through a contractor on a contract basis with
or without the knowledge of the principal employer.**Contract labourers
are usually hired for a specific task and are thus bound by the contractual

terms. The term ‘contract labour’ covers both labour and job contract.

e Domestic Workers-The work discharged either by women or children in
any form is also included in the unorganized sector. They are the most
neglected class of labour as they are rarely identifiable and mostly
exploited by their employers and least protected by the law. The system
of low wages, extended and undefined hours of work and difficult
working conditions throughout the work period are some of the
predominant features of this nature of employment. There is an absolute
absence of social security and other welfare benefits. The condition is

similar to the hire and fire system.

14 J.C. Kulshreshtha, Child Labour in India, (1978).
153, 2(b), Contract Labour (Regulation and Abolition) Act, 1970.



3. PROBLEMS FACED BY THE UNORGANIZED SECTOR

3.1. Problems of the Workforce

Approximately 90% of the total workforce is in the unorganized sector.'® There
is minimal awareness of workplace hazards, extended work hours, and
exploitation by employers. The living areas are close to the work areas and there
IS no concept of occupational safety/services. Moreover, there is a lack of
implementation of Health & Safety legislation in addition to the non-existence

of the concept of Trade/Labour Union.

3.2. Insecurity of job

The informal sector workers do not have a stable and secured work description,
due to which they end up doing multiple jobs at the same time. This clearly
depicts insecurity of job but at the same time does not guarantee a payment

enough to meet one’s basic needs.
3.3. Inability to secure minimum wages

Several studies related to unorganized workers have time and again indicated
and reiterated the obvious fact that the earnings and wage levels of the
unorganized sector are below the prescribed minimum wage limit. Moreover,
the reach and extent of and application of the Minimum Wages Act is
questionable.}’As a consequence of no fixed contract and unstable job
description the inability to secure minimum wages prevails. The workers cannot
bring about a significant change in their existing problem, due to the lack of
power to collectively bargain. The employers take undue advantage of this very
fact and pay the workers, wages that are less than the bare minimum. The

interplay between future of work issues and challenges and unorganized sector

16 Ministry of Labour and Employment, Government of India, Annual Report 2017-18, available
at https://labour.gov.in/sites/default/filess ANNUAL_REPORT_2017-18-ENGLISH.pdf
17 Supra 10 at 4.



is well explained- “a multitude of insecure people living bits and pieces lives, in
and out of short-term jobs, without a narrative of occupational development
including millions of frustrated youths..., millions of women abused in
oppressive labour, ...and migrants in the hundreds of millions around the world.
They are denizens; they have a more restricted range of social, cultural, political

and economic rights than the citizens around them. '8

In Peoples’ Union for Democratic Rights v. Union of India,**the Supreme Court
ruled that

“...even though economic compulsion might subject a worker to work below
the statutory minimum wage, but actually employing workers at wage rates
below the statutory minimum wage levels was equivalent to forced labour and

is explicitly prohibited under Article 23 of The Constitution of India.”

Thus, this casts a duty upon the employer to ensure that workers are paid what
they are entitled to. The wages for the unorganized sector which constitutes a
considerable amount of the workforce must be fixed and followed by the
government and must not be left to the economic influences created by the

market.2°
3.4. Undefined hours of Work

Another prominent problem faced by the unorganized sector is the undefined
hours of a day put into work. Since a notable lot of unorganized workers get paid
on an hourly basis, they tend to work overtime for which they are not paid more

than average wages. These long and tedious working hours have severe

18 His Excellency Michael D. Higgins, President of Ireland, The Future of Work, Edward Phelan
Lecture (2015).

19 peoples’ Union for Democratic Rights v. Union of India, AIR 1982 SC 1473.

2Government of India, Report of the Working Group on Social Security for the Twelfth Five
Year Plan, (2012-17)



outcomes on the social and cultural lives of workers exposing them to various

diseases at early ages.
3.5. Occupational Hazards and Health Issues

The undefined nature and hours put into work in an unorganized setup is the
main cause of occupational hazards and health issues prevalent in this sector.
Lack of nutrition is a bigger problem that needs to be dealt with seriously. Low
nutrition intake due to low income and constant exposure to physical labour in
extreme conditions increases the health problems in this sector of workers,
resulting in risks of life. Life of workers working in industries manufacturing
fireworks, tanning, constructions, etc. is further in jeopardy as loss of limbs and
amputations when machines are operated unguarded, these laws relating to the
health and safety of the workers is not effectively applicable. The laws for

health, safety and welfare of the workers are not applicable and are not effective.
3.6. Problems faced by Government

The unorganized sector contributes to more than half of the country’s GDP apart
from providing livelihood to the population. Therefore, this sector of workers
must be secured adequately, but the same labour laws cannot be applied. The
Government faces a major problem of definition and identification of
unorganized workers due to the scattered nature of the sector. The workforce of
the unorganized sector is uneducated about the benefits of the organized sector
moreover the employer does not want to attract any form of regulation while

employing workers and for which he does not face any sanction of law.
3.7. Non-applicability of social security measures

As discussed above, the workers in the unorganized sector face more risks at
their workplace as compared to the workers in the organized sector, but these

workers in the unorganized sector have less protection of social security



measures as compared to the latter. Situations such as natural calamities such as
flood, earthquake, etc. lead to loss of earning capacity of the workers and
personal calamities such as maternity, accident, causes economic impairment to
the workers which expose them to higher risks. It is evident that there are no
social security measures to ensure risk coverage and provide minimum standard

of living at the time of such crisis.

4. SOCIAL SECURITY TO THE UNORGANIZED SECTOR: ITS
SIGNIFICANCE

The International Labour Organization (ILO)

ILO define social security as- “The security that the society furnishes through
appropriate organizations against certain risks to which its members are
exposed.?! These risks are essentially contingencies against which the individual
of small means cannot effectively provide by his own ability or foresight alone

or even in private combination with fellows.”??

Social security as defined by the International Social Security Association, lays
down that- “Social Security can include social insurance programmes, social
assistance programmes, universal programmes, mutual benefit schemes,
national provident funds, and other arrangements including market-oriented
approaches that, in accordance with national law or practice, form part of a
country's social security system.” According to another report of the
International Labour Organization social security may be defined as- “any
programme of social protection established by legislation, or any other
mandatory arrangement, that provides individuals with a degree of income

security when faced with the contingencies of old age, survivorship, incapacity,

2L Approaches to Social Security, 1942, International Labour Organization., 83.
22 |bid.



disability, unemployment or rearing children. It may also offer access to curative

or preventive medical care.”?

The Universal Declaration of Human Rights propounds that-

“Everyone has the right to standard of living adequate for health and well-being
of himself and family including food, clothing, housing, medical care and
necessary social services, and the right security in the event of unemployment,
sickness, disability, widowhood, old age or other lack of livelihood in

circumstances beyond his control.”?*

Thereby the same forms the core tenet of decent work comprising of economics
and ethics in the quality of work advancing the notion of human dignity which
in itself is the facet of justice- Distributive Justice advanced through deliberative
democracy and democratic institutions envisaging social justice too and not only

economic justice.

The human rights framework represents the rigid dichotomy between the notions
of empowerment- development — regulating the economy vis-a-vis the
commoditization of labour fictitious or otherwise.® The issues of
commoditization and outsourcing are interrelated to wage inequality and

unemployment not only at the national frontier but at a globalized level.

5. THE SOCIAL SECURITY CONCEPT IS REFLECTED IN THE
PROVISIONS OF THE CONSTITUTION OF INDIA, 1950

The Indian Constitution contains a plethora of provisions that portray India as a

“Social Welfare State.” To begin with, “labour” as a specific subject fall within

2 World Day for Safety and Health at Work 2013: Case Study: Karoshi: Death from Overwork,
International Labour Organization, available at www.ilo.org/global/standards/subjects-covered-
by-international-labour-standards/social-security/lang--en/index.htm, last seen on 14/11/2018.
24Art. 25 (1) Universal Declaration of Human Rights.

% Declaration concerning the aims and purposes of the International Labour Organization,
1944, International Labour Organization Declaration of Philadelphia.



the Concurrent List which means that both, the Central and State Governments,
can enact legislation in this regard subject to specific issues being held for the

Centre.

“Entry No. 22 which deals with Trade Unions; industrial and labour disputes,
Entry No. 23 which deals with Social Security and insurance, employment and
unemployment, and Entry No. 24 which deals with Welfare of Labour including
conditions of work, provident funds, employers’ liability, workmen’s

compensation, invalidity and old-age pension and maternity benefits.”

In addition to these provisions, the Preamble of the Constitution has secured
social, economic, political justice, along with equality of status and opportunity
to all the citizens irrespective of their nature of employment and social status

and has reinstated these through various case laws time and again.
In Bandhua Mukti Morcha v. Union of India,?® the Supreme Court held that

“Both the Central Government and State Governments are bound to ensure
observance of social welfare and labour laws enacted by the Parliament for the
purpose of securing to the workmen a life of basic human dignity in compliance

with the Directive Principles of State policy.”
In D. S. Nakara v. Union of India,?’ the Supreme Court has held that

“...the principle aim of a socialist state is to eliminate inequality in income,
status and standards of life and that socialism must aim to ensure adequate
standard of living to people and must focus specially on security from cradle to

grave.”

26 Bandhua Mukti Morcha v. Union of India, AIR 1984 SC 802.
27D. S. Nakara v. Union of India, (1983)1 SCC 305.



Recently, the Supreme Court of India in National Campaign Committee for
Central Legislation on Construction Labour v. Union of India and Ors.,?
directed the implementation of the building and other Construction Workers
(Regulation and Employment) Act, 1996, as well as the building and other
Construction Workers’ Welfare Cess Act, 1996, noting that, despite the 12 years

lapse since the Acts came into force, their provisions had not been implemented.

6. FUTURE OF WORK IN THE INDIAN SCENARIO

The debate regarding growing digitalization and its impacts on the labour
markets all over the world has been ever-existent and constantly growing since
the first industrial revolution which happened in the 18th Century. The digital
revolution or the third industrial revolution happened in the mid-20th century
which saw the invention of computers, the widespread use of electronics, the
swift transition from mobile phones to ‘smart’ phones and the creation and
destruction of jobs as an inevitable result of the same.?®The Fourth Industrial
Revolution as a concept was introduced at the trade fair in Hanover in the year
2013 and the core aim of this concept is to introduce the idea of ‘smart factories’
which will involve the use of automated- physical systems.*°But, the Fourth
Industrial Revolution as opposed to the third revolution is often considered as a
new era of revolution and not merely as a continuance to the digital revolution
due to its breakthrough and disruptive nature. It inculcates technologies and
trends such as robotics, artificial intelligence, machine learning, Internet of

Things (1oT), virtual reality, cloud computing, etc. and is transforming the future

28 National Campaign Committee for Central Legislation on Construction Labour v. Union of
India & Ors., 2018 (3) Bom.CR 347.

2 What is the Fourth Industrial Revolution? World Economic Forums, available at
https://www.weforum.org/agenda/2016/01/what-is-the-fourth-industrial-revolution, last seen on
01/02/20109.

%0 pavel Kohout, impacts of digitization on employment and social security of employees,
available at
https://www.Digitalization%200f%20LM/1_IMPACTS_OF_DIGITALIZATION_2017.pdf,
last seen on 01/02/2019.



of work and way of living profoundly.®* Many jobs and ways of working will
definitely change, while some will become old, the others will be created to

make the life of the working class easy.

There are also studies which suggest that with digitalization there exists a
process of job destruction and construction, which usually affects the traditional
businesses and industries. Undoubtedly, the impacts of this revolution will be
seen on not only the labour markets but also the society as a whole.®?This is the
main reason why the future of work and labour still remains unsure in addition

to the speed and spread of technological change which is unparalleled.

Generally, with digitalization hitting the market several pre-existing techniques
of working apparently change and are replaced by automated technologies
which reduce the time and cost of work. This change demands new skills to carry
out the tasks which mean that the existent workforce has to be trained to this
extent or be replaced by workers who already possess the required skill set.
Estimates suggest that low and middle-skilled jobs are amongst the ones that are

most likely to be automated.

In the Indian context, the impact seems a little hazy as the majority of our
country’s workforce is in the unorganized sector and a bulk of these workers are
engaged in unskilled or low skilled work which generates a low level of income.
The unorganized sector comprises of small-scale enterprises, daily wage, and
self-employed workers, which evidently lacks the financial capital and
necessary skills to support the adoption of advanced technologies. Adding up to

this is the fact that less than 2 million jobs are being created every year for a

31 Ibid.

%2 Emerging technologies and the future of work in India 2018, International Labour
Organization.
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workforce exceeding 8 million people with declining participation of women.3*
Micro-technologies for example digital banking, along with upgrades in
transport and connectivity services, can improve labour productively to a

noticeable extent.

The research and development relating to Artificial Intelligence (Al) in the
public sector in India is headed by the Centre for Artificial Intelligence and
Robotics (CAIR) at Defence Research and Development Organization (DRDO)
and the various Indian Institutes of Technology (I11T) whereas, the research and
development in the private sector is led by multinational corporations, including
Infosys and Intel. Several other leading companies like Amazon, Flipkart, Uber,
Ola, etc. which have gained mass popularity, make use of applications which are
network-based and can be operated through smartphones or tablets. This has
given a serious jolt to the traditional system of calling and employing workforce
and manner of functioning of work. Advanced automation with the use of
Artificial Intelligence (Al) and robots are already disrupting jobs in the market

in the world.

However, in case of India, the difference between potential of automation and
adoption of automation is to be noted closely as not many industries have the
basic infrastructure to adopt such automation, therefore, they will be susceptible
to potential automation but not immediate adoption. Approximately 300 million
Indians live without power while only 25% have access to the internet.®*Jobs
requiring low- medium skills that are routine and rule-based can be the first ones
among the lot to be technically automated but again, their adoption will depend

upon the various socio-economic conditions such as relative cost and availability

3 McKinsey & Company, India’s labour market: a new emphasis on gainful employment
(2017).
3 World Bank, Access to electricity 2017, www.worldbank.org, last seen on 31/12/2018.



of skilled labour. Thus, the wave of advanced automation may only hit selected

industries and work processes, not leading to complete job displacement.®

According to studies, the estimated automation in India, only based on the task
content of various occupations ranges between 52-62%3 whereas, the impact is
greater if considered in terms of skill level as less than 20% of the working
population is engaged in high-skills occupations requiring analytical
skills.*®®Having said this, the Indian labour market offering jobs that need such
low-medium skills has a lot of potential for automation of jobs as the task content
of various occupations such as cashier, travel agents, etc. can be easily
automated. But such jobs are very less in number in India. Such automation of
jobs is more likely to affect the unorganized sector than the organized sector as
these are the jobs that most unorganized sector workers aspire for. The educated
and skilled labour in the unorganized workers rely upon jobs to pave the way
out of poverty and hence such automation can pose a serious challenge
especially in the context of the Indian labour market and reduce the mobility of
low skilled-middle skilled labourers to jobs requiring higher skills and providing
higher income. Thus, the government initiatives on skill development, public

and private education sector need to be revamped therein.

Thus, analysis-based tasks include expertise-driven tasks which involve
developing, planning, decision making, creative works, etc. are most likely to be
affected by Artificial Intelligence (Al) and augmented reality but are difficult to
be automated. Rule-based tasks including routine processing tasks like cashiers,
receptionists, travel agents, etc. are likely to be transformed by sensors and cloud

3% McKinsey & Company, Jobs lost, jobs gained: workforce transitions in a time of automation,
(2017)
37 McKinsey Global Institute, A future that works: Automation, employment and productivity
(2017).
38 Ibid.



computing. Whereas, skill-based tasks include such tasks which require

creativity and innovation and are least susceptible to automation.

Another very important part of the digitalization of the labour market is the
adoption of automation caused by digitalization. While reports suggest that
manufacturing tasks in the organized sector have the maximum potential to be
automated, with a recent study showing that 69% of the tasks in this particular
line are susceptible to automation,® it does pose a question on the future of
workers working in the manufacturing sector. However, the adoption of
automation will be affected by the relative cost of technological up-gradation to

labour, among other social and economic varying conflicts of interests.

Recent trends also indicate the fact that manufacturing industries requiring a
large amount of capital investment and are capital intensive in nature are more
likely to submit themselves to changes of the 4™ industrial revolution and adopt
advanced automation and robotics. The same is reflected in the shift in the
automobile sector, which is reportedly estimated to buy 60% of the industrial
robots sold in India.*°These robots have taken up routine jobs like welding,
painting, etc. in various manufacturing units, shrinking the manual labour force,
and this is expected to happen on a large scale in this industry provided the high
number of existing and inevitable routine jobs. Though the shift is already
prevailing in the manufacturing sector, more precisely the automobile sector,

this sector has contributed the most to growing employment rates over the last

39 World Bank Group Foresight Report, World Development Report 2016, digital dividends,
available at
http://documents.worldbank.org/curated/en/896971468194972881/pdf/102725-
PUBReplacement-PUBLIC.pdf, last seen on 04/01/2019.

40 . Srikant, Robots are no hazard but beneficial, says auto industry expert, Economic Times
(09/07/2015), available at https://auto.economictimes.indiatimes.com/news/industry/robots-are-
no-hazard-but-beneficialsay-auto-industry-experts/48008181.



decade, which in the coming time will be affected by the adoption of automated

technologies and advanced robotics.

The industries such as textile, leather, paper manufacturing, etc. which require
high proficiency and are labour intensive, will experience automation at a
comparatively slower pace. But certain processes in such industries, e.g., textile,
are experiencing automation in routine jobs and have replaced 20 workers with
2 workers. Due to such automation, the expected target of the government to

create 1 million jobs in the textile sector is likely to remain unfulfilled.*!

7. DOES THE UNORGANIZED WORKERS’ SOCIAL SECURITY
ACT, GUARANTEE AN EFFICIENT PROTECTION OF SOCIAL
SECURITY?

This Act came into force on the 16" of May, 2009. This Act was passed by the

Parliament to protect and provide social security to the unorganized workforce.

The recommendations and suggestions of the Second National Labour

Commission, the Report of the Petitions Committee of Lok Sabha, and the

Report of the Parliamentary Standing Committee for Labour, were very crucial

in giving shape to the much-awaited ‘Comprehensive’ legislation namely the

Unorganized Workers' Social Security Act, (UWSSA) which came into force in

2008. However, even after 10 years since the advent of this Act, its provisions

remain largely unimplemented. This is yet another example of a

fragmented empowerment scenario for the unorganized or informal sector

workers, which are characteristic of Indian social policies throughout the post-

Independence period. The preamble of the Act reads as: “An Act to provide for

the social security and welfare of unorganized workers and for other matters

connected therewith or incidental thereto. “No doubt that the existing legislation

which we have is a mitigated version of the proposed social security bill by the

4l India labour market update, The Hindu (07/07/2016).



NCEUS, the Act is commendable on the front that it has made an effort to define
the term Unorganized Workers for the first time thereby giving them a certain
recognition in the eyes of the law.*? The Act enlists various welfare schemes for
the workers which include their registration along with the issuance of smart
cards with unique identification numbers. The UWSSA 2008 can be considered
as a foundation stone to give importance to the struggles of the working class by
bringing unorganized workers under one defined umbrella. But the Act at hand
is not up to the mark as the NCEUS proposal.*3In its present form however, the
Act falls short of ensuring the workers their rights. Therefore, the following are

the drawbacks of the legislation:
7.1. No clarity on what is meant by ‘social security’:

The Act does not provide for a definition of minimum standard of social security
which is enforceable by the law. Additionally, these existing schemes are for the
Below Poverty Line (BPL) category and by dividing the unorganized workers
into BPL and non-BPL categories, the Act commits grave injustice against the
latter. No institution power is vested with the power of monitoring the
implementation of the Act. The role National Security Board constituted under
the Act is limited to advise but not to implement, monitor or enforce social

security.
7.2. Merely a compilation of the existing Schemes:

A close reading of the Act will make it evident that the Act is merely a
compilation of the existing schemes applicable to the persons who live Below
the Poverty Line (BPL). The Act mentions 10 of the existing schemes in its

schedule and additionally mentions that any new scheme related to any social

42 Supra 5.
43 Planning Commission, Government of India, Eleventh Five Year plan, Social Sector 2012
Volume Il available at http://14.139.60.153/handle/123456789/65.



security or benefit in regards thereto will be notified by the Central Government
from time to time. The state governments have been put at liberty to devise their
own schemes related to employment injury benefits, skill up-gradation,
education, funeral expenses, etc. It can be noted that it is not mandatory for the
government to provide any of these benefits. Additionally, the Act does not cast
any mandate upon the government to enact new schemes with the changing
times, therefore posing a question as to do we need a whole new Act at all when
all these Schemes are already formulated by the government and are in

existence.
7.3. Unknown Resources and Notional Schemes:

The Act falls short in explaining its scope, targeted beneficiaries, a detailed plan
for implementation of existing provisions, and mechanisms for addressing
grievances arising out of the implementation of this Act. The Act is also
expected to mention clear penalties for the contravention of its provisions.
However, it simply states that all of it will be done according to the notional
schemes notified by the government. The question as to the funding of the
notional schemes is left unanswered by the Act; moreover, the Act is also vague
and unclear on the grounds for pointing towards the practicable sources of
funding.

7.4. Wage lIssues:

Non-payment of wages and inordinate delays are far more rampant than is
acknowledged by the policymakers. No scheme or law can ensure security to the
worker unless it assures timely payment of wages, this Act however failed to do
so. This was the basic security that the act should have ensured. The present
system of expecting the worker who is not paid by the employer to go to the
labour court against powerful employers when they do not even have the money

to buy the next meal is a mockery of justice. The Act does not provide for any



penal provisions to check and do away with the malpractice of non-payment of
wages, paying a worker less than the prescribed minimum wage limit, unequal
remuneration, etc. The Act should have acknowledged the fact of this particular
sector, being powerless and unaware of their rights cannot raise voice to get their
due. Moreover, it should have emphasized on this fact and enacted special
provisions for the protection of wages related to issues of the workers as all other
social security measures can be assured and enjoyed by a worker only when they

have ensured the wage earned by them.

In fact, the issue of dispute resolution through tripartite boards as suggested by
the Shramshakti report of 1988 should have been considered. Also, no
government has the right to ask for workers’ contribution for welfare schemes

when it fails to ensure the timely payment of rightful wages.
7.5. Grievance Redressal Mechanism:

The Act has come up with an impractical provision of redressing grievances.
The Act lays down that the Government shall include a mechanism of grievance
redressal in every scheme it enacts. Practical implementation of this in
Mabharashtra shows that women beneficiaries of the NiradharYojanas (social
assistance schemes for destitute persons with a large percentage of women
amongst the beneficiaries) face a number of problems like corruption, inordinate
delays, and harassment in the government offices as well as banks and post
offices. No official forum exists to ensure that grievances like these are heard
and addressed. In the future, these will not be dealt with seriously unless the
approach of the government is that in these situations it is ensuring the rights of
the citizen-workers and not doing a favour by coming up with schemes. It was

expected of the Act to come up with a cheap, quick and accessible forum for



workers’ grievance but there is only a half-hearted and self-defeating attempt in

this direction.*
7.6. Work Conditions:

It is difficult to understand why our parliamentarians did not show even a
modicum of consideration for the inhuman working conditions and long
working hours that these workers face. While it might be argued that an eight-
hour working day, even if legislated, would have remained on paper (which is
true of most social justice legislation in the country), such provisions should
have been included as a basic norm of fair principles. A Legislation enacted for
the workers gives them strength and backup to demand the enforcements of their

rights and thus law should try to empower them to fight for their rights.

7.7. Workers’ Facilitation Centers (WFC) and Panchayati Raj

Institutions:

The Act fails to extract the full potential of two of the existing structures, which

when put together could have given a stronghold to the enactment. These are:

(a) The workers’ facilitation centers (WFC), and

(b) Panchayati raj institutions.

Instead of restricting the activities of the WFC to clear applications and generate
awareness, it could have instead been given the authority to register the names
of workers and maintain their records at a local level. The WFC should have
been set up at the block level and connected with the gram panchayats or
municipal bodies for taking the benefits closer to the workers. Most importantly,

it should have been given the task of maintaining the record of licensed labour

4 Rekha Mehta, Women Workers in Unorganised Sector, 4, Jharkhand Journal of Social
Development, (2012).



contractors in the area as this would have gone a long way in curbing human

trafficking and exploitation of labour by unlicensed contractors.

Similarly, the gram panchayat should have been empowered to maintain the
records of the contractors who procure labourers from the villages to work
outside and the labourers who are taken away to work in a different place. In a
situation where a migrant labourer or woman labourer is harassed, tortured or
not paid wages and in normal circumstances has nowhere to go, the WFC could

have played a crucial role in helping them.
7.8. Women Workers:

The existing schemes for women formulated by the government look into the
needs of women merely as mothers or widows. Whereas, the agony of women
in the arena of labour and their needs, demand a special consideration which was
highly expected of this Act. This Act would have been an ideal and sure way to
ensure solutions to the problems faced by women working in the unorganized
sector, like decent work conditions, protection from sexual harassment at the
workplace, equal and fair remuneration. This could have been done by the
inclusion of the recommendations of the Shramshakti Report (1988) and the
inclusion of the Supreme Court guidelines laid down in the case of Vishaka v.
State of Rajasthan®® which addressed the issue of sexual harassment at the
workplace. The outstanding witness of the Indian Social Security scheme is that
nothing has been done towards unemployment insurance of the workers which
is the most important cause of industrial unrest and a sense of insecurity among

the workers in the country.*

% Vishaka v. State of Rajasthan, AIR 1997 SC 3011.
46 Sundharam M. Paul, Labour Problems and Social Welfare (1% edn, 1948).



8. CONCLUSION

As rightly put by Leo Killomann- “There is no lasting peace without social

Jjustice no social justice without social security”

It can be seen that the unorganized sector occupies a significant position in the
Indian economy as can be deduced and is also a major provider of urban jobs.
This sector of labour is being hit by uncertainty and poor wages at the grass-root
level and the dynamics of the future of work. A number of legislations relating
to social security have been passed to operationalize the vision of the
Constitution for the working class to ensure adequate livelihood security, i.e.,
freedom from exploitation, but in reality, only the workers in the organized
sector are able to secure social security benefits for themselves and their families
and these measures are not reaching the eligible beneficiaries in an adequate

level which is not justified.*’

The global economy is on the doorstep of the inevitable 4™ industrial revolution
and the notion of future of work which would impact the labour markets in India
in the coming decades. According to the various researches cited in this paper,
this revolution, unlike the previous revolutions is not of a substitutive nature, but
of a destructive nature. The inventions of robots and automatable technologies
are posing a threat to the existing industrial setup as the tasks which were not
automatable are now under the radar of automation. In this regard, this paper has
analyzed the impact of such a revolution on the existing labour market setup and
the changes which would take place in the future. After analyzing, it can be
concluded that routine jobs done by the population are amongst the ones to be
automated by machines. Such jobs are mostly done by people having lower
educational qualifications who aspire to pave their way out of the minimum

47 National Commission for Enterprises in the Unorganized Sector, Government of India, Report
on Social Security for unorganized workers, 2006.



earning limit. Replacing such workers will lead to social security problems,
including both societal and economical imbalance, instead, the government must
formulate the right policies in the coming times to help mitigate the impact of
such replacement. Educating the soon to be replaced worker and inculcating new
skills in him/her will help them survive. The Skill India campaign launched by
the government in 2015 is a recent example. The campaign which included
various initiatives by the government aims to train over 40 million people by
2022 in various skills. While framing laws and policies, the government must

also consider the impact of such digitalization on the economic system of India.

Four specific technological advances—ubiquitous high-speed mobile internet;
artificial intelligence; widespread adoption of big data analytics; and cloud
technology—are set to dominate the 2018-2022 period as drivers positively
affecting business growth. The human-machine frontier shall enhance skill,
upskilling and re-skilling-based requirement and depletion of manual tasks
being done by humans*® resulting in a large-scale decline in some roles as tasks
within these roles become automated or redundant, and large-scale growth in
new products and services—and associated new tasks and jobs— generated by
the adoption of new technologies and other socio-economic developments such

as the rise of middle classes in emerging economies and demographic shifts.

The existing labour laws are under pressure and are impacted by the transition
and transformation into the future of work requirements, availability of
flexibility, lawyering services to the disputes in unorganized sector and in other
contractual labour too. Thus, future of work is solely technology-driven based
on inter alia automation, user and entity analytics, machine learning, cloud

computing, internet of things, Augmented and Virtual reality, Wearable devices,

4 The Future of Jobs Report, 2018, World Economic Forum, available at
http://www3.weforum.org/docs/WEF_Future_of Jobs_2018.pdf.



encryption, 3D printing, non-humanoid robots, block-chain, crypto-currency,

and digital trade.

The disruptive nature of technologies will ultimately result in the concentration
of wealth only in the hands of the owners of such technological assets, who are
not in majority as of today’s scenario. This justifies the immense importance of
education of the masses and of them in the workforce in the age of rapid

digitalization.

Moreover, The Unorganized Workers’ Social Security Act can be welcomed as
an attempt to legislate social security for unorganized workers, but the only
recommendation that it has accepted in toto from the commissions is that of
registration of workers and issuance of identity cards in the form of a smart card
bearing a unique social security number.**Human development insists that
everyone should enjoy a minimum level of security. Moreover, it is a
responsibility cast upon the State to protect its citizens from various
contingencies like unemployment, sickness, injury arising out of employment,
maternity benefits, etc. Therefore, the primary aim of all labour legislations must

be to protect maximum class of labourers without any form of discrimination.

The Parliament by suitable amendment must attempt to remove the inherent
drawbacks and must also aim to provide for humane treatment, welfare, well-
being and security to make the workforce more efficient and productive.
Likewise, social security should also extend to cover safe drinking water,
sanitation, health and educational facilities for the society at large and apart from
that, it must mandatorily ensure living wages to guarantee workers a dignified
life. The various funding provisions in the Union 2019 budget to be implemented
through various schemes for the weak and poor must be implemented in letter

and spirit. All of this would in turn protect the interest of the industry as well

49 Supra 29.



and aid to have industrial peace and development. Robust social security
schemes and policies will enable us to ease the pressure and serious concerns

that are around the corner in light of the dynamic nature of the future of work.
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A SCRUTINY OF LABOUR LAW REFORMS IN INDIA
B.K Sahu™

Abstract

Labour laws in India fall under the concurrent list and therefore, are governed
by numerous Central and State legislations on plethora of topics. Due to
overlapping of so many laws, the implementation, which should be the main
focus for any law, becomes difficult as a result the ultimate beneficiary face the
brunt of it and suffer. The laws were made keeping in mind the benefit of
workers, but unfortunately the desired result isn’t achieved. To overcome this
problem, 29 labour legislations have been amalgamated into 4 Codes. Along
with, the consolidation of laws this chapter also discusses about other labour
law reforms such as including the Migrant workers in the postal voting policy
as they are unable to cast their vote and thereby exercise their right due to

frequent change in their working locations.

1. INTRODUCTION

Labour market in India is defined by an array of labour laws. Labour figures in
the Concurrent list of the Constitution of India. By implication, both the Central
and State Governments can legislate in this area. As a result, there were about
44 labour laws enacted by the Central Government which were implemented by
the Central or State Governments or both as defined in the respective statutes.
Besides, there were over 90 labour laws enacted and implemented by the
concerned State Governments in their respective jurisdictions. Both the Central
and State labour laws cover various broad labour-related areas like wages, social

security, labour welfare, occupational safety and health, industrial relations etc.

* Mr. B.K Sahu, Former Insurance Commissioner, ESIC, Ministry of Labour, Communication
Adviser to Insurance Regulatory and Development Authority, IRDA
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Even though each law has been enacted with a purpose aiming at promoting

workers’ benefits, the general perception was that the plethora of labour laws

would be difficult to implement. Maintenance of a number of registers and

records, furnishing of various returns and consequently multiple inspections by

different law-enforcing agencies might be over-bearing. So, the major concerns

relating to labour laws and regulations in India are highlighted below:

Too many labour laws cause definitional overlaps and difficulty in

implementation.

Labour market in India is characterized by structural dualism i.e.,
existence of formal and informal sectors catering to about 10 and 90
percent of workers, respectively. However, labour laws are mostly
formal sector-centric, leading to exclusion of a large segment of the
workforce from their ambit. Hence universalization of benefits,

especially of social security, is called for.

The effectiveness of labour laws become less pronounced due to weak

administrative enforcement mechanisms.

In the context of globalization, in order to face volatile global and
domestic markets and for improving productivity, it is necessary to
provide certain degree of operational flexibility to employers and social

security to workers, including facilities for training and retraining.

These deficiencies are expected to be overcome through labour reform, also

called as labour law reform or labour market reform. Labour reform is a

continuous process and has been carried out through amendment of labour laws

over time. What was considered relevant, however, was to undertake a review

of labour laws and carry out their simplification, rationalization and codification,

as recommended by the Second National Commission of Labour (NCL:2002).



Accordingly, out of 44 Central Labour laws, 29 have been amalgamated into 4
Labour Codes and notified. 12 laws have been repealed. 1 [Labour Laws
(Exemption from Furnishing Returns and Maintaining Registers by Certain
Establishments) Act, 1988] is awaiting repeal. 2 [Child & Adolescent Labour
(Prohibition & Regulation) Act, 1986 and Bonded Labour System (Abolition)
Act,1976], would remain on stand-alone basis. The names of 29 Acts and 4

Codes in which these are incorporated are given below:

Sl. Name of the Act Code
No

1 Payment of Wages Act, 1936 w
2 Minimum Wages Act, 1948 W
3 Equal Remuneration Act, 1976 W
4 Payment of Bonus Act, 1965 W
5 Trade Unions Act, 1965 IR
6 Industrial Disputes Act, 1947 IR
7 Industrial Employment (Standing Orders) Act, 1946 IR
8 Employees Compensation Act, 1923 SS
9 Maternity Benefit Act, 1961 SS
10 Employees State Insurance Act, 1948 SS
11 Payment of Gratuity Act, 1972 SS
12 Employees Provident Fund and Misc. Prov. Act, 1952 | SS




13 Employment Exchange (Comp. Not. Of Vacancies) | SS
Act,1959

14 Unorganised Workers Social Security Act, 2008 SS

15 Cine Workers Welfare Fund Act, 1981 SS

16 Building & other Construction Workers Cess Act, | SS
1996

17 Working Journalists and Other Newspaper Employees | OSH
(Condition of Service and Misc. Prov.) Act, 1955

18 Factories Act, 1948 OSH

19 Mines Act, 1952 OSH

20 Contract Labour (Regulation and Abolition Act) Act, | OSH
1970

21 Plantation Labour Act, 1951 OSH

22 Beedi & Cigar Workers (Cond, of Employment) Act, | OSH
1966

23 Inter-State  Migrant Workmen  (Regulation of | OSH
Employment and Conditions of Service) Act, 1973

24 Building & Other Construction Workers (Regulation | OSH
of Employment & Conditions of Service) Act, 1996

25 Child & Adolescent Labour (Prohibition & Reg.) Act, | OSH

1986




26 Motor transport Workers Act,1961 OSH

27 Sales Promotion Employees Act, 1976 OSH

28 Cine and Cinema Theatre Workers (Regulation of | OSH
Employment) Act, 1981

29 Dock Workers (Safety, Health and Welfare) Act, 1986 | OSH

NB: W= Labour Code on Wages (No. of Acts Incorporated: 4)
IR= Labour Code on Industrial Relations (No. of Acts Incorporated: 3)
SS= Labour Code on Social Security (No. of Acts Incorporated:9)

OSH= Labour Code on Occupational Safety & Health (No. of Acts
Incorporated: 13)

Once the Rules are finalized and notified, the Codes will be implemented.
2. AREALITY CHECK INVOLVING LABOUR LAWS IN INDIA

With Plethora of labour laws since Independence which are supposed to be
simplified for “Ease of doing Business” through four labour codes as described
above. However, it is disturbing to find all such labour laws mostly restricted to
organized workers in India which constitute hardly 10% of the total workforce
which is about 500 million. Thus, the vast majority of the of workforce- namely
informal contract unorganised workers which constitute above 90% of total

workforce still remain out of purview of such labour laws.

In fact, the recent lockdown due to covid-19 brought out the grim reality of
Theory visa- A-vis practice of labour laws in India when millions of migrant
workers engaged in industries/small businesses where suddenly thrown out of

employment- leading to deprivation of life & livelihood.



The existing labour laws could not protect any of these contingencies. The
reforms should be done by keeping in focus that 40 million informal workers

have to be incorporated within the new code.

3. IMPORTANT TAKEAWAYS & SUMMARY OF CONCLUSIONS OF
WEBINAR ON MIGRANT WORKERS HELD ON 13TH JULY 2020

1.National Register Data of Migrant workers (State Wise)
2.Compulsarory Registration of their job trade etc. (both at Host & Home states)
3.0ne Nation One Ration Card for eligibility of food subsidy etc.

4.Portability of Benefits available under various welfare schemes both of central
and state governments

5.Voting Rights for Migrant workers

4. BRIEF RECORD NOTE OF IGFP DISCUSSION DATED 14-12-2020
ON OCCUPATIONAL SAFETY, HEALTH AND WORKING
CONDITIONS CODE, 2020 DRAFT RULES -PARTICIPANTS

Points proposed for inclusion in the draft Occupational Safety, Health and

Working Conditions (Central) Rules, 2020 (Enclosure —I)

Sl Relevant Details of the rule Suggestion of IGFP Clarification

No | sectionin as given in the which need to be in support
the draft draft included in the final | of the
rules notification proposed

suggestion

01 | Section 6- Every employer of | Every employer of Pre-medical
Annual factory, dock, factory, dock, mine examination
Health mine and building | and building or before
Examinatio | or other other construction deployment
n of construction work | work shall arrange and




employees
under
clause (c)
of sub-
section (1)
of Section

6.

shall arrange to
conduct free of
cost, medical
examination for
every worker
annually i.e.,
within 120 days
from the
commencement of
every calendar
year who has
completed 45
years of age. The
medical
examination shall
be conducted by a
qualified medical
practitioner as per
proforma in the
Form-V. The
Medical
Certificate shall
be submitted by
the qualified
medical
practitioner to the
concerned

employer and

to conduct free of
cost, medical
examination for
every worker before
his first employment
and thereafter once
annually. Special
examination shall be
conducted for
deployment in
hazardous locations.
The medical
examination shall be
conducted by a
qualified medical
practitioner as per
proforma in the
Form-V. The
Medical Certificate
shall be submitted
by the qualified
medical practitioner
to the concerned
employer and

employee.

subsequent
annual
examination
shall reveal
the health
status of the
employee,
which shall
reveal the
status of
occupationa
| disease if

any.




employee.

02

Section 8-
Notice of
accidents
and
dangerous
occurrences
under sub-
section (1)
Section 10
and Section

11

(2) Where at any
place in an
establishment
which is factory,
dock work, mines,
building or other
construction work,
an accident occurs
which results in
bodily injury by
reason of which
the person injured
is prevented from
working for a
period of forty
eight hours or
more immediately
following the
accident, the
employer or
occupier or
manager of the
establishment
shall forthwith
send a notice in
Form-V1 within

twelve hours after

(2) Where at any
place in an
establishment which
is factory, dock
work, mines,
building or other
construction work,
an accident occurs
which results in
bodily injury, the
employer or
occupier or manager
of the establishment
shall forthwith
intimate about the
incident
electronically to the
Inspector-cum-
Facilitator and by
reason of which the
person injured is
prevented from
working for a period
of forty eight hours
or more
immediately

following the

First-hand
information
about any
incident
shall be
helpful for
the statutory
agencies to
reveal the
exact cause
of the
incident and
to take
emergency
actions to
prevent its
spread and
quick
mitigation

measures.




the completion of
forty eight hours,
electronically to
the Inspector-
cum-Facilitator.
(3) Wherein an
establishment
there is any
dangerous
occurrence as
specified in the
schedule annexed
hereto, whether
causing any
bodily injury or
disability or not, a
notice in Form-VI
shall within
twelve hours be
sent to:

(a) The Inspector-
cum-facilitator;
(b) District
Magistrate or Sub-
divisional Officer;
Provided that if in
the case of an

accident or

accident, the
employer or
occupier or manager
of the establishment
shall forthwith send
a notice in Form-VI
within twelve hours
after the completion
of forty eight hours,
electronically to the
Inspector-cum-
Facilitator.

(3) Wherein an
establishment there
is any dangerous
occurrence as
specified in the
schedule annexed
hereto, whether
causing any bodily
injury or disability
or not, the employer
or occupier or
manager of the
establishment shall
forthwith intimate
about the incident

electronically to the




dangerous
occurrence, death
occurs to any
person injured by
such accident or
dangerous
occurrence after
the notices and
reports referred to
in the foregoing
sub-rules have
been sent, the
employer or
occupier or
manager of the
establishment
shall forthwith
send a notice
thereof by
telephone and
electronically to
the authorities and
persons mentioned
in sub-rules (1)
and (2) and also
have this
information

confirmed in

Inspector-cum-
Facilitator and a
notice in Form-VI
shall within twelve
hours be sent to:

(a) The Inspector-
cum-facilitator;

(b) District
Magistrate or Sub-
divisional Officer;
Provided that if in
the case of an
accident or
dangerous
occurrence, death
occurs to any person
injured by such
accident or
dangerous
occurrence after the
notices and reports
referred to in the
foregoing sub-rules
have been sent, the
employer or
occupier or manager
of the establishment

shall forthwith send




writing within 12

hours of the death.

a notice thereof by
telephone and
electronically to the
authorities and
persons mentioned
in sub-rules (1) and
(2) and also have
this information
confirmed in writing
within 12 hours of

the death.

03

Section 9 -
Notice of
disease
under sub-
section (1)
and (2) of
Section 12

A notice in the
following format
shall be sent
forthwith
electronically, to
the Inspector-Cum
Facilitator or
Chief Inspector-
cum-facilitator, by
the employer or
occupier or
manager of an
establishment in
which there
occurs any disease
as notified under

the Third

A notice in the
following format
shall be sent
forthwith
electronically, to the
Inspector-Cum
Facilitator or Chief
Inspector-cum-
facilitator, by the
employer or
occupier or manager
of an establishment
in which there
occurs any disease
as notified under the
amended Third
Schedule of the

The list in
Third
Schedule
needs to be
expanded in
line with
Internationa
| Labour
Organizatio
n (ILO)
which has
identified
106+
Occupationa

| diseases.




Schedule of the
Code.

Code.

(2) If any
qualified medical
practitioner
attends on a
person who is or
has been
employed in an
establishment and
who is or is
believed by the
qualified medical
practitioner to be
suffering from any
disease specified
in the Third
Schedule, the
qualified medical
practitioner shall
without delay
send a report in
writing to the
office of the Chief
Inspector-cum-
facilitator stating-
(a) the name and

full postal address

(2) If any qualified
medical practitioner
attends on a person
who is or has been
employed in an
establishment and
who is or is believed
by the qualified
medical practitioner
to be suffering from
any disease
specified in the
Third Schedule, the
employer or
occupier or manager
of the establishment
shall without delay
send a report in
writing to the office
of the Chief
Inspector-cum-
facilitator stating-
(@) the name and full
postal address of the
patient,

(b) the disease from

Onus on
Physician to
inform
DISH is not
practicable
since the
Physician is
employed
by the
factory and
he/she will
have job
security

issues.




of the patient,
(b) the disease
from which he
believes the
patient to be
suffering, and
(c) the name and
address of the
establishment in

which the patient

which he believes
the patient to be
suffering, and

(c) the name and
address of the
establishment in
which the patient is
or was last

employed.

is or was last
employed.
04 | Section12- | (1) the members (1) the members of It shall
National of the National the National Board include
OSH Board as specified | as specified in President /
Advisory in Section Section 16(2)(q), (j), | Representati
Board 16(2)(9), (), (k), k), (1), (m) and (n) ve of Indian
(1, (m) and (n) shall be nominated Association
shall be and approved by the | of
nominated and Central Occupationa
approved by the Government. | Health.
Central
Government.
05 | Section 18- | The employer The employer shall It will be
Collection shall submit the submit forthwith the | easier to
of statistics | details of details of ensure
and portal occupational occupational safety compliance




for inter- safety and health and health statistics in case time
State statistics electronically on limit is
migrant electronically on web portal fixed.
workers web portal designated for the
under sub- designated for the | purpose.
sections (1) | purpose.
and (2) of
Section 21
06 | Section19-| (1) Every (1) Every
Safety establishment establishment
Committee employing 500 or employing 250 or
and Safety more workers more workers
officers except for the except for the
under establishment establishment
Section 22 prescribed under prescribed under

sub-section (1) of
Section 22 shall
constitute a safety
committee
consisting of
representatives of
employers and

workers.

sub-section (1) of
Section 22 shall
constitute a safety
committee
consisting of
representatives of
employers and
workers.

Provided

establishments

involving hazardous

[processes,

employing 100 or




more workers shall

constitute a safety

committee.
(2) The tenure of (2) The tenure of the
the safety safety committee

committee shall

be for three years.

The safety
committee shall
meet at least once
in every quarter.
In case of mines,
the safety
committee shall
meet at least once

in a month.

shall be for three
years. The safety
committee shall
meet at least once in

every month.

(3) The
representative of
the workers shall
be chosen by the
registered trade
Union. In case
where there is no
registered trade
union the
members may be
chosen by the

workers of the

(3) The
representative of the
workers shall be
chosen by the
registered trade
Union. However,
care shall be given
for equal
representation from
each
departments/section.

In case where there




establishment.
Provided that
there shall be
adequate
representation of
the women

workers in the

iS no registered
trade union the
members may be
chosen by the
workers of the
establishment.

Provided that there

committee. shall be adequate
representation of the
women workers in
the committee.

07 | Section20-| (1) The (1) The Employer or
Compositio | representatives of representatives of occupier or
n of Safety the management the management on manager of
Committee on Safety Safety Committee, the

Committee, except in mine, shall | establishme
except in mine, consist of nt has the
shall consist of (The employer or ultimate

(a) A senior
official, who by
his position in the
organization can
contribute
effectively to the
functioning of the
Committee, shall

be the Chairman;

occupier or manager
of the establishment
and a senior official,
who by his position
in the organization
can contribute
effectively to the
functioning of the

Committee;

control over
all the
affairs of
the
establishme
nt and hence
his presence
shall ensure
prompt

compliance.




08 | Section 24 - | Safety Officer for Safety Officer for The word
Safety Dock Works and factories, Dock “factories”
Officer Building or Other Works and Building | shall be

Construction or Other added.
Works. - (1) A Construction Works.
person shall not be | - (1) A person shall
eligible for not be eligible for
appointment as a appointment as a
safety officer safety officer
relating to dock relating to factories,
work or building dock work or
or other building or other
construction work | construction work
unless he unless he possesses
possesses - Provided for the
establishments
involving hazardous
processes, safety
officers shall be
deployed @ one
officer for 100
employees.

09 | Section25- | Duties of Safety Duties of Safety The word
Duties of Officers in case of | Officers in case of “factories”
Safety Dock Works factories, Dock shall be
Officers Works and Building | added.

or Other

Construction Works




10 | Section 28 (2) the period of (2) the period of Spread over
work of a worker work of a worker up to 12
shall be so shall be so arranged hours will
arranged that that inclusive of his develop
inclusive of his intervals for rest, fatigue
intervals for rest, shall not spread over | among the
shall not spread for more than ten workers,
over for more than | and half hours in a which in
twelve hours in a day. turn will
day. lead to

accidents.

11 | Section 56 (4) the spread over | (4) the spread over Without

for the workers
shall exceed
twelve hours in
any one day under
the following
works and
circumstances in
factories, dock
works, mines and
building or other

construction,

Provided that no
worker shall be
allowed to work

overtime

for the workers,
inclusive of
intervals for rest,
shall not exceed
thirteen hours in any
one day under the
following works and
circumstances in
factories, dock
works, mines and
building or other
construction,
namely; ... Provided
that no worker shall
be allowed to work

overtime exceeding

spread over
time limit,
the worker
may be
forced to
work for 24
hours on
any date
subject to
the
limitation of
overtime
limit in any

quarter.




exceeding one
hundred twenty-

five hours in any

fifty hours in any

quarter of a year.

quarter of a year.
12 | Section 65- | The Medical Every establishment | Number of

Appointme Officer shall be a involving hazardous | medical

nt of medical process and officers

Medical practitioner who employing 100 or needs to be

officer possesses any more employees, defined.

under sub- recognized shall deploy medical | Fresh

section (1) medical officer. MBBS

of Section qualification as Provided for non- without

42 defined in the hazardous diploma in
National Medical establishments, AFIH shall
Commission Act, deployment of not
2019(30 OF 2019) | medical officer shall | accurately
and who is be one @ 500 diagnose
enrolled on an employees. occupationa

Indian Medical
Register as
defined in clause
(e) and on a State
Medical Register
as defined in
clause (1) of
section 35, 36, 37
and 40 of the Act.

The Medical Officer
shall be a medical
practitioner who
possesses any
recognized medical
qualification as
defined in the
National Medical
Commission Act,

2019(30 OF 2019)

| diseases.




and who is enrolled
on an Indian
Medical Register as
defined in clause (e)
and on a State
Medical Register as
defined in clause (I)
of section 35, 36, 37
and 40 of the Act

and having a
diploma in AFIH.

13 | Section 67 - | (1) (c) adequate (1) (c) adequate
Employme transportation transportation
nt of facilities shall be facilities along with
Women in provided to security measures
establishme | women employee shall be provided to
nt under to pick-up and women employee to
Section 43 drop such pick-up and drop

employee at her such employee at
residence; her residence;

14 | Section 75- | (3) The security (3) The security This will
Renewal of | deposit and the fee | deposit and the fee ensure
license chargeable for chargeable for safety at
under renewal of the renewal of the work.
Section 48 license shall be license shall be the

the same as for the
grant of license

under rule 74.

same as for the grant
of license under rule

74.




Provided that if
the application for
renewal is not
received within
the time specified
in sub-rule (2), an
additional fee of
twenty-five per
cent, shall be
payable for such

renewal.

Provided that if the
application for
renewal is not
received within the
time specified in
sub-rule (2), an
additional fee of
twenty-five per cent,
shall be payable for
such renewal.
Provided that if any
fatal/serious
accident results in
the preceding year,
an additional fee of
hundred per cent,
shall be charged for
such renewal.
License shall be
blacklisted and not
renewed in case of
at least one
fatality/serious
accident
consecutively for

three years.




5. POSTAL VOTING RIGHT TO MIGRANT WORKERS IN INDIA

In recent years due to Covid- 19 the plight of the migrant workers has been

highlighted in various forums bring out the extent of their distress.

Our organization, Indo German Focal Point (IGFP), has been actively taking
various steps and discussing with experts in this field to find out ways and means
of preventing the suffering of these workers. IGFP basically works on “activities
on occupational safety and health in India with the expertise of German partners,
viz.,, DGUV having MOU with DG FASLI, Ministry of Labour and
Employment. Recently, we held a Webinar on migrant workers chaired by Dr.
Ajay Dua, former Secretary to Government of India. That Seminar came out
with various recommendations to improve the working conditions of the migrant
workers and one of those suggestions being that migrants’ workers should be

given voting right to be exercised away from home.

Migrant workers in our country are of sizable magnitude. The member was 335
million persons in 2001 which is now over 400 million or so, at present.
Interstate migration takes place mostly from the States of Utter Pradesh, Odisha,
Rajasthan, Uttarakhand, West Bengal, Jharkhand and North Eastern States. The
major destinations are Delhi, Maharashtra, Tamil Nadu, Gujarat, Karnataka,
Andhra Pradesh, Punjab and Kerala. Most of them move with their families from
the villages. The net result is, at the time of election either of the State Assembly
or of the Parliament, this sizable chunk of voters is left out as they do not enjoy
the privilege of postal voting. According to Election Commission’s present

policy the following categories are entitled to postal voting: -

e Personnel in Armed forces Including para-military forces
e People working in Govt and posted abroad

e People engaged in election duty



Thus, the category of migrant labour is now not eligible for postal voting but
looking at the size of the migrant population spread over various parts of the
country, there seems to be a need for making them eligible for postal voting to
ensure their participation in democratic processes of the nation. It will be
fulfilling the dictum of inclusive democracy which can hardly be overlooked
now keeping the example available in other democracies. Briefly speaking, if
we look around the globe, we get the following procedures being in vogue which

add to our presentation.

In Australia, any voter living at a distance of 24km or more are eligible for postal
ballot system since 1866. In Austria, anyone can opt for postal voting. In
Canada, this facility is available to all the citizens since 2007.USA citizens have
exercised this facility in the recently held Presidential election. In Germany,
about 29% of the eligible citizens use this facility. In UK also this facility is
available liberally for all eligible citizens. In the birthplace of democracy.ie

UK, Postal voting does not require a reason.

By giving migrant labourers the right to cast their vote through postal ballot, the
Election Commission of India would be taking a step towards a more inclusive
democracy, ensuring that every segment of the adult and eligible Indian
population gets to cast their vote and is not excluded for reasons of exigencies
of their profession. More importantly, it appears, we should like to be in line
with more liberal procedures available in other distinguished democracies of the
World.
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LABOUR LAW AMENDMENTS, REFORMS AND CODIFICATION
IN INDIA: RECENT INITIATIVES

Dr. Sanjay Upadhyaya”

Abstract

Labour law seeks to cater to the needs of industry and the workers which keep
on changing. Accordingly, the law also needs to be changed, reviewed and
rationalized. As per the scheme of the Indian Constitution, labour being in the
‘Concurrent list’ this exercise can be carried out both the Central as well as
various State Governments. Accordingly, a number of amendments have been
carried out both by Parliament and various State Legislatures in many Labour
Legislations in the recent past. In addition, a number of reforms have also been
made by way of adopting the method of issuing notifications. This apart,
recognizing the long-felt need of the industry and the workers belonging to
various sectors and sub-sectors of the economy, the present government initiated
a comprehensive process of labour law reforms by undertaking the exercise of
codification of a large number of existing labour legislation in 4 major Labour
Codes (by way of amalgamation and rationalization of the core features of the
various labour legislations) i.e. (i) Labour Code on Wages; (ii) Labour Code on
Industrial Relations; (iii) Labour Code on Social Security; and (iv) Labour Code
on Occupational Security and Health. This paper provides an overview of some
of these initiatives by the Central and various State Governments in this
direction. It also briefly discusses the key features of various Labour Codes i.e.
‘The Code on Wages, 2019°, ‘The Industrial Relations Code, 2020°, ‘The Code
on Social Security, 2020 and ‘The Occupational Safety, Health and Working

* Senior fellow, VV Giri National Labour Institute, Noida
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Conditions Code, 2020°. Finally, it also makes an analytical assessment of all

these measures and various other reform initiatives.

1. INTRODUCTION

Continuous supply of goods and services is essential for human survival and
existence. Capital and labour both play an equally important role in ensuring the
same. The problem however is that the interests of both of these factors of
production and supply, if not always divergent are also not congruent. While the
employer wants maximum return on the capital invested by him by way of profit,
the employees/workers want a maximum reward in terms of wages/salary and
conditions of work. Therefore, there is always a chance of tussle between both
these human factors of production. So, in order to maintain a balance, the State
intervenes. The State does so inter-alia by way of enacting Labour Legislations,
providing for the basic rights/entitlements and obligations of the employers and
the employees. These Labour enactments touch upon various aspects such as
wages, employment relations, conditions of work, occupational safety and

health, labour welfare measures and social security etc.

As per the scheme of the Indian Constitution, both Parliament and State
Legislatures have the power to make laws with respect to the subjects listed
above. This is how over the years 200 + laws have been enacted in the field of
labour both by the Centre and States. Parliament alone has enacted more than 40
labour legislations. The labour laws enacted by central and state legislatures over
the years may broadly be classified under the categories of Industrial relations
laws; Wage laws; Social security laws; Sector-specific laws, and Laws relating

to distressed categories of workers.

Laws are enacted to cater to the needs of the society, which keep on changing,
and accordingly, the laws also need to be changed and reviewed. This is all the

more relevant in case of labour legislation. If the existing laws are not changed,



amended, or rationalized as per the changing needs, they tend to become an
obstacle in the way of development. Accordingly, the government keeps on
making efforts to review these laws. In the Indian context, the major fora where
the issues pertaining to review of labour law are deliberated and discussed
include Indian Labour Conference and Standing Labour Committee. At times,
the government also constitutes committees/expert groups and commissions to
discuss such issues. Some of such important commissions and committees
constituted in the past include: the 1% National Commission on Labour (1966)%,
National Commission on Rural Labour (1991), the 2" National Commission of
Labour (2002) and the National Commission for Enterprises in the Unorganized
Sector (2004)2.

2. NEED FOR AMALGAMATION, SIMPLIFICATION AND
RATIONALIZATION OF LABOUR LAWS
A number of studies and the realities prevailing at the grassroots level revealed
that a substantial proportion of employers and workers, especially the workers
engaged in the informal and the unorganized sector remain deprived of most of
their legitimate dues in terms of basic labour rights and social security
entitlements provided under various labour legislations. Some of the important
reasons for this kind of state of affairs include various kinds of ceilings under
the existing labour legislation either in terms of an upper limit of wages/salary
or a minimum number of employees and minimum duration of employment
from the viewpoint of coverage under the laws and the lack of education and
awareness among the vast majority of the workers about their rights (and also of
their duties) under these legislations. In addition, most of the labour legislations
existing so far have a very legalistic and technical language making it virtually

impossible for the intended beneficiaries and also for their representatives at the

! The 1% National Commission on Labour submitted its report in 1969.
2 This National Commission for Enterprises in the Unorganized Sector, popularly known as
Arjun Sengupta submitted its report in 2007.



grass-root level to understand the same and assert their rights and entitlements
under these legislations. Some of the other important reasons responsible for the
lack of proper and effective implementation of various labour laws include a
large number of labour legislation, the obsolete nature of many of the labour law
provisions and the non-deterrent nature of the penalties provided for various
violations. Some of the effective means to overcome these obstacles include
Amalgamation, Simplification, and Rationalization of these legislations as per
the current needs in a comprehensible language so that these legislations can be

understood and used by the maximum possible proportion of the beneficiaries.

3. INITIATIVES OF THE CURRENT GOVERNMENT AT THE
CENTRE TOWARDS CODIFICATION OF LABOUR LAWS
Recognizing the long-felt need of industry and the workers both in the formal as
well as informal sector and in order to duly meet the changing requirements of
the employers (in terms of flexibility) and workers (in terms of core labour rights
and social security) in the large, medium and the small enterprises (both
manufacturing and services), the present government initiated a comprehensive
process of labour law reforms by undertaking the exercise of codification of a
large number of existing labour legislation in 4 major Labour Codes by way of
amalgamation and rationalization of the core features of the various labour
legislation in these codes namely: (i) Labour Code on Wages; (ii) Labour Code
on Industrial Relations; (iii) Labour Code on Social Security; and (iv) Labour

Code on Occupational Security, Health and Working Conditions.

These Codes seek to accommodate the interests of all the social partners likely
to be affected by the process of labour law reforms. All these four codes now
have finally been enacted and notified, and the task of drafting and finalization
the central and state rules is currently in progress. The following section

highlights the broad scheme and key features of the various Labour Codes.



4. CODE ON WAGES, 2019

The Code on Wages 2019 amalgamates, simplifies and rationalizes the

provisions of Payment of Wages Act, 1936; Minimum Wages Act, 1948;

Payment of Bonus Act, 1965 and Equal Remuneration Act, 1976. As regards the

broad scheme of the Code, it has a total of nine chapters and sixty-nine sections.

The key features of the code are as follows:

The Code seeks to remove the multiplicity of definitions and authorities
under various wage-related legislation leading to ease of compliance
without compromising with the wage security and social security to

workers.

It universalizes the provisions of minimum wages and seeks to ensure
timely payment of wages to all employees irrespective of the sector of
employment and wage ceiling of an individual worker. The provisions
of the presently existing Minimum Wages Act, 1948 and the Payment of
Wages Act, 1936 leave a sizable and substantial proportion of workers
out of their ambit as the applicability of both these Acts is restricted to
scheduled employments/establishments. Similarly, in the case of the
Payment of Wages Act, the applicability is further restricted to the
employees drawing wages up to Rs.24000/- p.m.

The Code introduces the concept of statutory National Minimum Wage
for different geographical areas /locations and seeks to ensure that no
state government fixes the minimum wage below the National Minimum

Wage notified for that area by the Central Government.

To ensure effective compliance, the Code envisages the change in the
designation and role of the 'Inspector’ from mere inspection to that of the

'Facilitator' and also entrusted with the duty to guide and advise the



employers and the workers for effective implementation of laws. To curb
arbitrariness and malpractices, the Labour Code on Wages provides that
the inspections will be carried out through a transparent web-based

inspection scheme.

e It incorporates the provision for payment of wages through
cheque/digitally/electronically or through bank accounts with a view to
promote digitization and extend wage security to workers.

e It increases the limitation period for filing of various kinds of wage-
related claims by a worker to three years as against the existing period
of limitation varying from six months to two years and also incorporates
the provision of an Appellate Authority between Claim Authority and
Judicial Forum in order to ensure speedy, cheaper and efficient redressal

of various grievances and settlements of claims.

e |t seeks to rationalize the penalties and sanctions for different types of
violations and provides for indexation of fines as per increase in the price
index (in case of fine) and also a penal provision in the form of

imprisonment to make it a deterrent.

e It also incorporates provisions for the compounding of offences. As per
the scheme of the code any offence punishable only with a fine, on an
application of the accused person may be compounded by the gazette
officer notified by the government for a sum of 50% of the maximum

fine provided for that offence.

5. THE INDUSTRIAL RELATIONS CODE, 2020

The Industrial Relations Code, 2020 rationalizes and amalgamates the
provisions of the Trade Unions Act, 1926, The Industrial Employment (Standing
Orders) Act, 1946, and The Industrial Disputes Act, 1947. {Section 104(1) of



the Industrial Relations Code,2020} As regards, the broad scheme of the code,

it has total 104 sections spread over 14 chapters and 3 schedules. The schedules

included in the Code are Schedule 1: Matters to be provided in Standing Orders

under the Code, Schedule 2: Unfair Labour Practices, Schedule 3: Conditions of

Service for Change of which Notice is to be given). The key features of the code

are as follows:

The Code contracts the scope of the term The ‘industry’ by defining the
same so as to exclude institutions owned or managed by organizations
wholly or substantially engaged in any charitable, social or philanthropic
services; sovereign functions; domestic services; and any other activity
as may be notified by the Central Government {Section 2(m) in the
Code}.

It makes a change in the definition of ‘wages’ (section 2(zq) of the code)
so as to exclude a component of house rent allowance, conveyance
allowance...... which were included in the definition of ‘wages' under
section 2(RR) of the Industrial Disputes Act, 1947. The changed
definition would have an impact on the quantum of compensation

payable to a worker in the event of retrenchment, closure or lay-off.

It makes modification/ change in the definition of 'strike' so as to include
the concerted casual leave on a given day by 50 percent or more workers

employed in industry, also within its ambit {Section 2(zf) in the code}.

It introduces the concept of 'Fixed Term Employment (engagement of a
worker on the basis of a written contract of employment for a fixed
period) and includes the same as one of the categories of employment in
the classification of workers in the Schedule for matters to be provided
in Standing Orders {Section 2(l) in the code}. In addition, inserts the

provision that a fixed-term employee will get all statutory benefits like



social security, wages, etc., at par with the regular employees who are

doing work of same or similar {Section 2(l) in the code}.

Further, to bring clarity, a clause has been added that termination of the
services of a worker as a result of the completion of tenure of fixed-term
employment would not fall in the category of retrenchment {2(zc) and
First Schedule item 1 in the Code}.

It enhances the severance compensation from the existing 15 days wages
for every completed year of service to 45 days wages before effecting
retrenchment, closure and transfer of undertaking etc. This increase in
the severance compensation would help the worker in taking care of
his/her needs for the period of time, spent in finding another employment

or acquire necessary skills to enhance his/her employability.

It provides for the setting up of a "Re-skilling Fund" for the training of
retrenched employees. Employers will pay a contribution of 30 days'
wages to this fund in case of retrenchment of workers. The Fund will
facilitate in enhancing the skills of the retrenched workers, thereby
increasing their employability.

It provides for the prohibition of outsiders to become office bearers in
the Trade Union in the case of trade unions in the organized sector. At
present in the Trade Unions Act 1926, the limit of outsiders as office
bearers are one-third of the total number of office bearers or five,

whichever is less.

It further provides that in the case of trade unions in the unorganized
sector, not more than two or 25% of the total office bearers, whichever
is less, can be from outside the establishment or industry, as the case may

be. At present, in the case of the trade unions in the unorganized sector,



up to 50% of the office bearers can be from outside the industry. This
will make trade unions true representatives of the workers employed in
an establishment or industry who will be more inclined towards the
welfare of the workers as well as that establishment or industry in

relation to the outsiders.

A new feature of "Recognition of Negotiating Union" has been
introduced. A Trade Union will be recognized as a "Negotiating Union"
if it has the support of at least 51% of the workers on the muster roll in
the establishment. As the negotiating union will have more acceptability

among the workers, the negotiation process will be smooth and effective.

At present, there is a system of reference of the industrial disputes to the
Labour Court-cum-Tribunal by the appropriate Government under the
Industrial Disputes Act 1947. In the Code on IR, the reference by the
Government will not be required for the Industrial Tribunal, except for
the National Tribunal. This will reduce the time period in approaching

the Tribunal by the aggrieved parties.

It provides for setting up of two-member Industrial Tribunals with a
second member from the administrative side, in place of single-member
Labour Court/ Industrial Tribunal at present. Further, it seeks to
empower the Tribunal with the power to decree its award. This will

facilitate speedy disposal of the disputes.

It incorporates the requirement of a notice period of 14 days for strikes
and lockouts in all sorts of establishments. As per the Industrial Disputes
Act 1947, this criterion, at present, is only for public utility services. This
would provide enough time for the management to address the issues and
reduce the chances of sudden strikes and industrial unrest impacting

industrial production.



e It empowers the Industrial Tribunals and National Industrial Tribunals
to give appropriate relief in cases of discharge or dismissal of workers.
If the tribunal is satisfied that the order of discharge, dismissal or
termination was not justified, it may set aside such order and direct
reinstatement of the worker on such terms and conditions as deemed fit

or give such other relief including the relief of any lesser punishment.

e The penalties under this Code for different types of violations have been
rationalized to commensurate with the gravity of the violations. In the
case of the defaulting employers, these penalties range from a minimum
of Rs.1,00,000/- (one lakh) to Rs.20,00,000/- (twenty lakhs) depending
on the nature of the violation. However, in case of a violation by the
workers or members of the registered trade union, the minimum penalty
(fine) provided is Rs.1000/- and the maximum Rs.50,000/- (fifty
thousand) (Section 86 of the Code).

e |t also provides for the compounding of offences. The idea behind this
provision is to ensure compliance with labour laws rather than increase
the number of prolonged prosecutions. The purpose is to provide an
opportunity to the employers to rectify the unintentional contraventions
of provisions that are not very grave in nature. As per the provisions of
the Code, an offence punishable with a fine only can be compounded for
a sum of 50% or the maximum fine and the offence punishable with a

fine or imprisonment up to one year both, of 75% of the maximum fine.

6. THE CODE ON SOCIAL SECURITY, 2020

The Code on Social Security, 2020, spread over total 164 sections across 14
chapters and 7 schedules seeks to amend and consolidate the laws relating to
social security with the goal to extend social security to all employees and

workers both in the organized and the unorganized sector. It amalgamates and



rationalizes the provisions of total nine existing labour legislations namely:
Employees Compensation Act, 1923; Employees State Insurance Act 1948;
Employees Provident Fund and Miscellaneous Provisions Act 1952;
Employment Exchange (Compulsory Notification of Vacancies) Act 1959;
Maternity Benefit Act 1961; Payment of Gratuity Act 1972; Cine workers
Welfare Fund Act 1981; Building and Other Construction Workers Act 1996
and the Unorganised Workers Social Security Act, 20082,

The Schedule 1 (First schedule) of the Coe provides for the applicability of the
various chapters (dealing with the Employees’ Provident Fund, Employees' State
Insurance, Gratuity, Maternity Benefit, Employees' Compensation, Social
Security and Cess in respect of Building and Other Construction Workers, Social
Security for Unorganized Workers and the Employment Information and
Monitoring). Schedule 3 (Third Schedule) contains the detailed list of
occupational diseases along with the employment name for the purpose of
employees’ compensation. The Fourth Schedule contains the list of injuries
deemed to result in permanent total disablement (Part 1) and the list of injuries
deemed to result in permanent partial disablement. The Fifth Schedule relates to
the matters that have to be provided for in the social security schemes under the

EPF. The key features of the Code are as follows:

e It universalizes social security by elaborately defining the same so as to
cover all possible categories of marginalized sections of employees and
workers including those engaged in new forms of employment (such as
gig workers and platform workers) and taking care of aspects like old
age, unemployment, sickness, invalidity, work injury, maternity or loss
of a breadwinner by means of rights conferred on them and schemes
framed under the Code [section 2(78) of the Social Security Code, 2020)]

35.164 (1), The Code on Social Security2020.



e It expands the scope of the definition of the wage by including
allowances and retaining allowance within its ambit, which would result

in an increase in social security contribution payable by the employers.

e The Code provides for the constitution of high powered National Social
Security Board at the central level with the Union Minister for Labour
and Employment, as Chairperson, Secretary, Ministry of Labour and
Employment as Vice-chairperson and 40 other members representing
unorganized sector workers, employers of unorganized sector workers,
civil society, Parliament, Ministries of Central Government, State
Governments and Union Territories with the Director General (Labour
Welfare), as Member Secretary.*. The Code also provides for State
Social Security Board almost on the similar lines®.

e In order to ensure the effective implementation of the various aspects of
social security under the Code, the Code specifically provides that all
orders and decisions of the Social Security Organization shall be
authenticated by the: Central Provident Fund Commissioner (in case of
the provident fund), Director General (in case of the employees state
insurance), Director General Labour Welfare (in case of various welfare
schemes) and the State Principal Secretary or Secretary (Labour) of the
respective Social Security Organizations or such other officer as may be

notified by the appropriate Government®.

e It also contains the provision for constitution of State Building Workers

Welfare Boards for the purpose of formulating and implementing the

4 Ibid, at S. 6(1)-(3).
5 Ibid, at S. 6(9)-(L1).
6 Ibid, at S. 9(2).



various schemes for the welfare of the workers engaged in building and

other construction’.

e It provides for a contribution of not less than 5% of their annual turnover
by the aggregators towards the social security fund. It provides for
recovery of expenses by the ESI Corporation in the situation of spiraling
up of sickness benefit directly attributable to the fault of owners of
establishments/agents.

e It provides for payment of gratuity to fixed-term employees on a pro-rata

basis at the time of expiry of their term of employment.

¢ In the case of working journalists reduces the eligibility limit from 5 to

3 years for the purpose of payment of gratuity.

e It rationalizes the penalties for various kinds of violations and provides
for graded penalties and compounding of offences both in cases of first-
time offences punishable with fine as well as offences punishable with
fine or imprisonment up to one year. As per the provisions of the Code,
an offence punishable with a fine only can be compounded for a sum of
50% or the maximum fine and for the offence punishable with a fine or

imprisonment up to one year both, of 75% of the maximum fine.

e Itempowers the central government to pass orders for deferring of social
security contributions (ESI and EPF) during situations of disaster and

pandemic.

e |t also provides for the compounding of offences. The idea behind this
provision is to ensure compliance of labour laws rather than increase the

number of prolonged prosecutions. The purpose is to provide an

7 Ibid, at S. 7(1)-(5).



opportunity to the employers to rectify the unintentional contraventions
of provisions which are not very grave in nature. As per the provisions
of the Code, an offence punishable with a fine only can be compounded
for a sum of 50% or the maximum fine and for the offence punishable
with a fine or imprisonment up to one year both, of 75% of the maximum

fine.

7. OCCUPATIONAL SAFETY, HEALTH AND WORKING
CONDITIONS CODE (OSH&WC CODE), 2020
The Occupational  Safety , Health and Working Conditions Code, 2020
amalgamates, consolidates and rationalizes the provisions of 13 existing labour
legislations namely: The Factories Act 1948; The Mines Act, 1952; The Dock
Workers (Safety, Health and Welfare) Act, 1986; The Building and Other
Construction Workers (Regulation of Employment and Conditions of Service)
Act, 1996; The Plantations Labour Act, 1951; The Contract Labour (Regulation
and Abolition) Act, 1970; The Inter-State Migrant Workmen (Regulation of
Employment and Conditions of Service) Act, 1979; The Working Journalist and
other News Paper Employees (Conditions of Service and Miscellaneous
Provision) Act, 1955; The Working Journalist (Fixation of Rates of Wages) Act,
1958; The Motor Transport Workers Act, 1961; The Sales Promotion
Employees (Conditions of Service) Act, 1976; The Beedi and Cigar Workers
(Conditions of Employment) Act, 1966 and The Cine Workers and the Cinema
Theatre Workers Act, 1981.{Section 143(1)of the OSH&WC Code,2020}. It has
total 143 sections spread over 13 chapters and 3 schedules dealing with list of
Industries involving hazardous processes (the First Schedule), laying down of
standards in matters pertaining to Occupational safety and health standards (the
Second Schedule) and the list of notifiable diseases (the Third Schedule) as per
the requirement of section 12(1) of the Code concerning notice of certain

diseases. The key features of the code are as follows:



The Code envisages to prescribe occupational safety standards for
different sectors; health and working conditions; hours of work, overtime
hours; leaves and holidays; welfare provisions (canteen, creche and
restrooms etc.); duties of employers, employees and manufacturers etc.;
registration of establishments including deemed registration and license

for contract workers, factories and beedi and cigar workers etc.

It provides a broad legislative framework with enabling provisions for
framing rules, regulations, standards etc. and one registration for
establishment instead of multiple registrations. At present, separate
registration is required to be obtained under 6 Acts, namely: Factories
Act, Contract Labour Act, BOCW Act, Motor Transport Workers Act,
Plantation Act and Inter-State Migrant Workers Act. It also incorporates

the provision of online and deemed registration.

The Code is applicable to all establishments employing 10 or more
workers except mine and dock where it is applicable even on a single
worker. However, it does not apply to apprentices under the Apprentices
Act, offices of the Central Govt., offices of the State Government

(contract workers are included), and any ship of war of any nationality.

The provisions on health and working conditions apply to all employees.
For this purpose, employees include workers and all other persons
employed on wages to do any skilled, semi-skilled, unskilled, manual,
operational, supervisory, managerial, administrative, technical or any
other work whether the term of employment is express or implied and a

person declared to be an employee by the appropriate government.

The Code seeks to ensure a workplace that is free from hazards; free
annual health checkup; issuing appointment letters to employees;

informing relevant authorities in case of an accident at the workplace



leads to death or serious bodily injury of an employee. Accordingly,
duties are prescribed for employers in factories, mines, docks,

plantations, and building and construction work.

In addition, the code also provides that the manufacturers, importers,
designers and suppliers must ensure that any article created or provided
by them for use in an establishment is safe, and provide information on
its proper handling; Further, architects, engineers and designers must
ensure any structure designed by them can be safely executed and

maintained.

Further, it also casts certain duties on the employees including the duty
to take care of their own health and safety, complying with safety and
health standards, and reporting unsafe work incidents to the Inspector;
Employees also have rights including the right to obtain information on
safety and health standards from the employer directly or through a

member of Safety Committee.

The code lays down a number of standards concerning working
conditions and welfare facilities, including a hygienic work
environment, clean drinking water and toilets, canteens, first aid boxes,

and creches, as per standards notified by the central government.

The code enables consenting women to work beyond 7 PM and before 6
AM subject to the employer's compliance with the conditions relating to
safety, holidays and working hours to be prescribed by the Government.
Government can prohibit the employment of women in some operations

that are dangerous for their health and safety.

The code makes specific provisions for protecting the interest of contract

workers by providing that every contractor shall issue, on-demand,



experience certificate, in such form as may be prescribed by the
appropriate government, to the contract labour giving details of the work

performed by such contract labour).

It also provides that all benefits applicable to contract labour would also
be extended to inter-state migrant workmen too. Further, the interstate
migrant workman definition has been expanded to include the workers

directly engaged by the employers.

For the purpose of arranging finance to take care of the welfare needs of
the workers in the unorganized sector, the code provides that there shall
be established by the appropriate government a social security fund for
the welfare of the unorganized workers and the amount received from
the composition of offences and penalty be credited to this fund. The
fund shall be administered and expended for the welfare of the
unorganized workers in such manner as may be prescribed by the

appropriate government.

It also provides for the compounding of offences. The idea behind this
provision is to ensure compliance with labour laws rather than increase
the number of prolonged prosecutions. The purpose is to provide an
opportunity to the employers to rectify the unintentional contraventions
of provisions which are not very grave in nature. As per the provisions
of the Code, an offence punishable with a fine only can be compounded
for a sum of 50% or the maximum fine and for the offence punishable
with a fine or imprisonment up to one year both, of 75% of the maximum

fine.



8. LEGISLATIVE INITIATIVES BY THE STATE GOVERNMENTS

In addition to the above discussed comprehensive exercise of codification of

various central labour laws by Parliament, some of the state governments too

have made some crucial amendments in various labour laws and have also

adopted certain other reform measures. The following sections provide the

highlights of some of these amendments and measures by some of the states in

the recent past.

8.1. State Amendments in Industrial Disputes Act, 1947

Most of the states (including Andhra Pradesh, Assam, Bihar, Goa,
Gujarat, Haryana, Karnataka, Madhya Pradesh, Maharashtra, Punjab,
Rajasthan and Uttar Pradesh) have amended Section 25K (Chapter V-B)
thereby enhancing the numerical limits of applicability of Chapter V.
Instead of 100 or more, by amendments in these states, the applicability
limit has been raised to 300 or more. As a result, in respect of closure of
the undertakings, retrenchment, and lay-offs, the provision for prior
permission applies only in respect of industrial establishments
employing 300 or more workers in these states. In the state of Himachal
Pradesh, the threshold has been raised from 100 to 200 (The Industrial
Disputes (Himachal Pradesh Amendment) Ordinance, 2020 promulgated
on July 09, 2020). A similar kind of arrangement has now also been made
under the Industrial Relations Code, 2020 by raising the threshold to 300.

In the State of Rajasthan, in addition, Section 25-N (1) (a) and Sub-
sect